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Preface 


For most of us, the first intimation of a remarkable experience came with a 
disembodied voice on the telephone — an Ottawa official asking if we were 
willing to be considered for a panel to review the National Transportation 
Act, 1987. Who we are inevitably affects our perception of issues, but none of 
us chose to represent any group or region. We felt from the beginning that 
our autonomy was a great strength and we guarded it carefully. It was an 
undoubted benefit that we came from different regions and walks of life, but 
it did not restrict our debate. 

In the year that followed we were given a unique opportunity to see 
the world’s second largest nation through the prism of a pervasive economic 
activity. Events which unfolded in 1992 demonstrated the vital need to adapt 
to change. The North American Free Trade Agreement was negotiated. 
Canada’s two largest airlines recorded serious losses, proposed a merger, 
then opted for international alliances. CP Rail announced its plan to exit 
Atlantic Canada, then, with Canadian National Railways, made an unprece- 
dented agreement to share common trackage. Transportation is called a 
“derived” industry. Because it exists to serve other industries and individuals, 
it reflects the larger economy, with all its strengths and weaknesses. We 
found ourselves learning about the larger commercial and political system. 

We have travelled to every province and met hundreds of people. No 
one can do this and not become conscious of the personality of the country. 
Witnesses appearing before us ranged in occupation from entrepreneurs to 
academics, bureaucrats to municipal politicians and corporate leaders, but 
in total they represented a remarkably articulate, and thoughtful community. 

From the beginning an important decision made our job easier and 
our final product better. We considered a variety of methods for consulting 
interested parties, and chose to advertise for written submissions, followed by 
individual consultations with invited groups in Ottawa and across the country. 


Xill 
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These meetings generally occurred only after we had had a chance to study 
the written submissions. We did not conduct formal hearings, nor were our 
meetings adversarial. 

The result of this program was a unique opportunity to make the 
best of each encounter, with the basic issues already explained, and the parti- 
san positions understood. There was virtually no acrimony and none of the 
adversarial rigidity that can often characterize regulated industries. 

Early in our consultations some groups expressed dismay that we 
had decided not to act as referees or judges in the familiar contests among 
interests. By the end of our consultations, we thought there was a higher level 
of satisfaction with the process chosen than there would have been with any 
other process. But, obviously, not everyone could meet with us. Some may be 
disappointed that their point of view did not carry the day. We sincerely hope 
that all participants felt that they had an opportunity to make their views 
understood. 

A study of any subject as sprawling as Canadian transportation might 
have profitably occupied as many years as we had months. Without the assis- 
tance of many people, this work would not have been achieved. We are par- 
ticularly grateful to those groups whose submissions reflected a great deal of 
thought, hard work and a sincere effort to contribute to an important 
national debate. It was not uncommon for groups to depart with requests for 
additional information or documentation which they obligingly forwarded. 

We appreciate the efforts of National Transportation Agency and 
Transport Canada officials and staff who shared their experience and 
responded cheerfully and quickly even to some demanding requests. We 
found the same helpful attitude in other departments: the Bureau of Competi- 
tion Policy, External Affairs and International Trade, Labour, Finance and 
Environment Canada. 

Provincial governments also supplied us with some of our most 
important submissions, often commissioning research or analysis specifically 
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for our review. Strong representations by provincial delegations, which fre- 
quently included the Minister responsible, helped us to comprehend the pub- 
lic policy challenges. 

Our efforts could not have been converted into a coherent report 
without the intensive work of our Commission Staff. Under the direction of 
our Executive Director, Warren Everson, experts in law, transportation, 
research, administration and consultation were brought together from across 
the country to complete this enormous task — George Heinmiller, Legal 
Counsel from Vancouver, British Columbia; Sheila-Marie Cook, Director of 
Administration and Finance from Canmore, Alberta; John Heads, Director of 
Research from Winnipeg, Manitoba; Norman Steinberg, Senior Advisor (Pol- 
icy) and Lucinda Boucher, Director of Consultations from Ottawa, Ontario. 
We gratefully acknowledge their dedication and excellent work. However, the 
responsibility for conclusions and recommendations remains ours. 

It is fashionable to characterize the commercial marketplace as a 
world of ruthless competition, and many people made it clear to us that their 
businesses afford them little room for error or inefficiency. But we also 
found most witnesses remarkably fair in their views, and willing to consider 
the goals of others. If co-operation between partners is a crucial factor in 
facing competition, Canadians are prepared to work together profitably. If the 
key to success in the global economy of the future lies in an ability to learn 
quickly and adjust to change, the people who offered us their time and 
insights seemed well equipped to meet the challenge. 

What we found is a nation facing formidable challenges with less 
than its best potential effort. With respect to its educated citizens, its 
advanced technology and natural advantages, Canada is well equipped to 
compete. With respect to misinvestment, dysfunctional barriers between 
regions, the coherence of its policies, and its overall national purpose, 
Canada is less well equipped. 

We hope that our work will help in this regard. 
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1 
Introduction 


The National Transportation Act, 1987 (NTA, 1987)! is the cornerstone of 
the Government of Canada’s strategy to develop a competitive transportation 
system serving the diverse needs of Canadian travellers and shippers. 

Enacted’ August 28, 1987, the legislation’s goal was to replace 
Canada’s cumbersome — and expensive — reliance upon federal regulation 
of the transportation sector with decisions made in reaction to the market- 
place. In effect, transportation decisions would be more governed by the 
needs and wants of shippers and travellers instead of by government officials 
and politicians. 

At the time of the legislation’s passage, the government believed it 
prudent to ensure that certain checks and balances remained in the system. 
One of those checks was a review, after five years, of the impact of the Act. 
We were appointed Members of the National Transportation Act Review Com- 
mission, according to the terms of section 266 of the N74, 1987. Our man- 
date was to assess the impact of this Act over its first five years and the 
impact of related economic regulatory reforms affecting transportation; to 
evaluate the state of competition in Canada’s transportation sector; to 
examine impending issues; and to determine whether the legislation is 
equipped to deal with present and future challenges. 

This report is the result of our 12-month effort. We have developed 
recommendations which we believe are appropriate to restore the health and 
ensure the competitiveness of our nation’s transportation system in its service 
to individual Canadians and Canadian businesses. 


HISTORY 
In this effort we joined a long tradition. Canadians have invested enormous 
amounts of energy in the study of transportation issues — justly regarding it 
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as one of the most crucial elements of economic prosperity in a country 
which has, as one prime minister wryly noted, “too much geography.” 

Many of the questions we probed have intrigued and perplexed ana- 
lysts since before Confederation and the goals of our modern policies are 
probably much the same as they were a century ago. 

We noted with amusement, for example, that the first Royal Commis- 
sion after Confederation was about transportation — an 1871 study 
“Respecting the Improvement of the Inland Navigation,” chaired by Sir Hugh 
Allan. 

Some of the comments of Sir Hugh and his contemporaries could 
almost be confused with submissions sent to our Commission in the spring of 
1992: 


The contest for the supremacy of the carrying trade of the 
great West will be between New York, Montreal and Quebec. 
Nature has given the latter cities the advantages of position 
and route, and it now only depends on enterprise and capital 
to determine whether they shall be left behind in the competi- 
tion for an enormous traffic.... 


In urging this policy of canal enlargement and extension upon 
the favourable consideration of the government, the Commis- 
sioners feel it is the one which will best stimulate the commer- 
cial development of the whole Dominion and bind all sections 
together in the bonds of mutual amity and interest. 


These two themes — the battle to compete successfully in an international 
context, and the power of transportation to unify a fragmented nation — are 
deeply imbedded in our national psyche. 

Indeed, one of the most evocative artifacts of our national heritage is 
an aged photograph of a man with a hammer surrounded by solemn specta- 
tors; it is the moment before the Last Spike is driven, before the nation is 
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linked from sea to sea, before the disparate stirrings of a thousand small 
communities are suddenly fused into a single national economy. It was not by 
chance that the battle to complete a railroad was titled “The National 
Dream.” It was a seminal event in our history. 

Today, though the technology is different, the challenge is the same. 
Our struggle today is to carve our place in the world economy, and it is as 
formidable a challenge as the battle to carve a nation out of the vast and 
hostile geography of this land. 

As we travelled to every region of Canada, inescapable truths about 
our economic structure emerged and were reinforced. In world terms, 
Canada is thirty-first in population and seventh in output. This means our 
small population produces a disproportionately large volume of certain 
goods and services. We must trade and sell outside our country in order to 
maintain our standard of living. This can be done successfully only if we can 
offer our exported products at competitive prices. And efficient transporta- 
tion is fundamental to keeping our products, and our country, competitive by 
world standards. 

In coming decades, the challenge will be even greater, as Canadians 
confront sharply rising global competition. These new challenges come at a 
time when our governments have been seriously weakened by record levels 
of debt, the servicing of which drains huge amounts of productive capital. 
Thus Canadians face the additional and pressing challenge of ensuring that 
our transportation system remains an asset to our economy at a time of 
declining public sector resources. The dual goals of competitiveness and 
unity which have made our transportation industries so critically important to 
us remain Canada’s policy pillars. Yet, as was the case with our forebearers, 
we must determine how we can best continue to achieve those policy objec- 
tives so that we are not, in their words, “left behind in the competition for an 


enormous traffic.” 
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WHERE WE ARE, AND WHERE WE ARE GOING 
In our work we have looked at the past, examined the present, and peered 
into the future. We have assessed the impact of the NZA, 1987 during its first 
years of implementation. We have also examined emerging issues and 
attempted to determine whether the legislation is equipped to deal with these 
future challenges. 

We have examined the rationale for the legislation, and some of its 
implications. We have also studied the impact of similar, earlier reforms in 
the United States which might shed light on the Canadian experience. We 
have attempted to assess the impact of the legislation through several empiri- 
cal measures, and evaluated the state of competition in Canada’s transporta- 
tion sector. 

Our report probes the condition of the carrier industries and the 
challenges confronting them. It studies the impacts of the Act on environ- 
ment, safety and labour-management relations. It looks at the role of govern- 
ments, whose decisions regarding taxation, subsidies and infrastructure 
investment continue to influence levels of competitiveness, even after regula- 
tory reform. 

Finally, we examine the NTA, 1987 legislation itself and the National 
Transportation Agency created as a result of the legislation. We provide our 
assessment of how effective the new legislation is, and offer our thoughts on 
whether further changes are required to meet the national goal of a healthy 
and competitive transportation sector. 

As a Commission we found it difficult to study transportation in and 
of itself. After all, the demand for transportation derives from the myriad 
needs of the people and business it serves. These needs, in turn, are shaped 
by the larger economic and political forces affecting our country. In order to 
assess transportation policies, we found ourselves considering the Canadian 
economy as a whole, and the government’s economic policy framework for 
the nation. We came away from our study convinced that, just as no living 
being can exist without a network of veins and arteries to carry its lifeblood, 
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the economic health of our country cannot be sustained without a healthy 
transportation system. 


WHY WE HAVE THIS ACT 
The underlying rationale for Canada’s new transportation policy was stated 
clearly in the federal government’s 1985 White Paper Freedom to Move. 

“AS the transportation sector matures,” noted the White Paper, 
“regulation should be relaxed and simplified to allow the system to respond 
to the changing needs of shippers and the travelling public.” 

Consistent with this view, the NTZA, 1987 placed the transportation 
sector at the disposal of the rest of the economy. The demands of a market 
economy — the demands of shippers and their customers — would estab- 
lish the appropriate levels of transport service, cost, profitability and mode. 
The essential features of the new legislation involved new freedoms for users 
and suppliers alike: freedom to contract privately with a carrier, freedom to 
enter into and, in most cases, to exit a business market. 

This policy was a major change for Canada. As we have seen, all 
protected industries assemble powerful constituencies around themselves — 
labour unions, bureaucracies, dependent communities, and suppliers, among 
other groups. Such was the case with Canada’s regulated transportation 
regime. Specific constituencies had reaped advantage from a system which 
limited competition and restricted rate negotiation. 

Regulation was originally intended as an instrument to protect, to 
develop and to balance various interests. However, as the Canadian economy 
has matured and changed to meet new world conditions, so too have the 
needs and interests of shippers and travellers and those employed in trans- 
portation and associated industries. Today we know that our transportation 
industries cannot be protected from domestic and international competitive 
pressures without paying a heavy price elsewhere in our economy, and at the 
cost of undermining of our export industries. Nor can government balance 
the marketplace as once it could, because the most powerful forces affecting 
Canadian prosperity are beyond our borders. 
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This realization has profound implications for much more than just 
transportation in Canada. Our political culture has tended to be shaped for 
the benefit of specific regions or groups. Often these policies have come with 
price tags which we have generally accepted as an essential or defining part 
of “being Canadian.” However, these additional costs are not so readily 
accepted by customers in the global marketplace. 

Earlier transportation policy sought to balance the advantages of car- 
riers with those of their clients. Prior to regulatory reform, Canadian carriers 
were protected to varying degrees from competition. This policy was rejected 
by the NTA, 1987. The new policy determined that such a balance was not a 
public responsibility or in the public interest. The quality and price of a 
transportation service should determine the success of the provider of that 
service. 


ENHANCING COMPETITIVENESS 

The NTA, 1987 did not emerge from a policy vacuum. In 1985 the Royal 
Commission on the Economic Union and Development Prospects for Canada 
warned that our nation showed telling signs of serious economic malaise and 
was increasingly vulnerable to unfavourable global economic trends. These 
concerns will be no less important during the remainder of this decade. 

The NTA, 1987 emerged as one element of the government’s subse- 
quent strategy to enhance national competitiveness. The resulting government 
economic program has included a series of trade liberalization initiatives, 
including the Canada/U.S. Free Trade Agreement; active participation in the 
Uruguay Round of the General Agreement on Tariffs and Trade (GATT); and 
the negotiation of the North American Free Trade Agreement (NAFTA). Simi- 
larly, the federal government emphasized the need for public debt reduction 
and the privatization of certain Crown Corporations no longer serving a pub- 
lic policy role. 

In addition, the government launched initiatives to reform the Cana- 
dian tax system and introduced measures to reduce economic regulation in 
other sectors of the economy. The Competition Act revisions of 1986 were 
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designed to deter anti-competitive actions and allow smaller companies to 
compete fairly with larger firms so consumers could enjoy competitive prices 
and wider choices. 

Without necessarily endorsing any of these economic prescriptions 
individually, we noted that the federal government’s diagnosis and prescrip- 
tion were generally accepted by most carriers and suppliers who made rep- 
resentations to this Commission. 


EFFICIENCY VERSUS DECLINE 
Trade accounts for more than one-quarter of Canada’s gross domestic prod- 
uct (GDP). That, and the overwhelming importance of maintaining our mar- 
kets overseas, while also ensuring Canadian companies can compete 
effectively at home, are the best explanation for the government’s preoccupa- 
tion with competitiveness. 

Those producing nations which successfully meet the stringent mar- 
ket demands and consumer expectations of the 1990s are those that will 
prosper in the years ahead. Clearly, Canada is given no more guarantee of 
future prosperity than any other nation. While world trade has increased sub- 
stantially over recent years, the Canadian share has slipped from 4.5% in 
1985 to 3.8% in 1990 — the steepest relative decline of any G-7 nation.’ 

A primary reason for this slide has been the decline in average com- 
modity prices for raw and semi-processed materials which currently account 
for some 33% of Canada’s exports. The International Monetary Fund, in its 
1992 World Economic Outlook, notes that the average world price on non- 
fuel commodities fell by approximately 13% in 1990 and 1991. 

Equally disturbing is the extended decline of the average real world 
price for a basket of key Canadian commodity products. It has dropped by 
half since 1980 and shows few signs of recovery.‘ It is not surprising, there- 
fore, that our economic strategies are heavily influenced by world commodity 
prices. 

At the same time, troubling levels of public debt hinder governments’ 
ability to strengthen the economy. Total government debt service costs are 
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approaching 10% of GDP. In 1981, total public sector debt was 33.5% of 
Canada’s GDP. By 1991, it had risen to approximately 76% of GDP. The con- 
straints imposed by the resulting high debt service costs severely limit gov- 
ernment participation in future competitiveness-enhancing investments. 

The government’s regulatory reform initiative, exemplified by the 
NTA, 1987, is a just one component of an extensive national economic liber- 
alization program, which itself is a response to worldwide economic restruc- 
turing. It is against this compelling backdrop of lowered earnings and rising 
international and domestic competition that we considered the NTA, 1987 
and the important change it has brought to the role of government. 


THE COST OF EFFICIENCY 
It is one thing to say efficiency must be increased, another to pretend that it 
does not carry painful consequences. 

Prior to regulatory reforms of 1987, Canadian carriers were pro- 
tected to varying degrees from competition. The National Transportation 
Act of 1967 permitted some competition between transportation modes, but 
limited competition within each mode. Inevitably, Canadians paid more for 
transportation services under this regime than would have been the case in a 
more open and competitive environment. As a result, it was to be expected 
that exposure to full-fledged competition would increase financial pressures 
on many firms accustomed to a regulated environment. 

A hard recession combined with the growth of new operators has 
brought financial distress to many carrier industries. Air carriers have suf- 
fered record losses; Canada’s two “Class I” railways (Canadian National Rail- 
ways and CP Rail) have suffered severe revenue declines; and few motor 
carrier operators are profitable. Although it is impossible to isolate deregula- 
tion’s impact from the recession, there is no denying that the situation of 
many carriers is grave. 

It is also clear, however, that the liberalizing influence of the NTA, 
1987 has meant expanded freedom of entry for new operators in some 
modes and enhanced choices for consumers. By removing the protection 
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accorded the carriers, the NZA, 1987 has allowed consumer choice to shape 
the industry’s prices and services. For some corporate consumers of trans- 
portation services, their choice may be determined in larger measure by the 
criteria of international competitiveness than by domestic market conditions. 


THE “PRICE TAKERS” 
As we consider how best to adjust to new economic forces, we should 
remember that these forces do not represent a sinister phenomenon, or one 
which is thrust upon an unwilling Canada. As one trade academic has written: 


With...interdependence has come great wealth. Goods are pro- 
duced where their costs are the lowest. Consumers have more 
choices. Institutions of production are disciplined through 
competition. Producers can realize the advantages of econo- 
mies of scale. But with interdependence has also come vulner- 
ability. National economies do not stand alone. Economic 
forces move rapidly across borders to influence other socie- 
ties.... economic interdependence creates great difficulties for 


national governments. 


Canada has chosen to expand its trade, to earn profits abroad and to accept 
both the benefits of international trade and the concomitant challenges of 
international competition. 

In the past, Canada’s domestic economic policies often were 
designed to defy international pressures, to shield our population from harsh 
competitive realities. But in a globalized economy, nations which trade for 
prosperity cannot at the same time isolate themselves from the international 
community. Here we encountered one of the most difficult and significant 
issues in our exercise. Many Canadians describe regional development poli- 
cies as unique and crucial to Canada’s national identity. Yet such policies 
carry costs which cannot easily be passed on to customers outside Canada. 
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Again and again we heard the phrase: “Canadians are no longer 
price makers, as we were for decades after World War II — now we are 
price takers.” And as price takers, who are subject to what the international 
marketplace will pay for Canadian goods, we are constrained in our capacity 
to impose policy goals which add cost to the products we sell abroad. 

This cold reality presents a quandary for policy-makers, one in 
which Canadian values and priorities must be reconciled with inexorable 
international forces. We were reminded of how the House of Commons 
Standing Committee on Transportation struggled with the implications of this 
reality for one such Canadian preoccupation, regional development. 


We are aware that Confederation is sometimes worth the can- 
dle. Regular air services to an outlying community might be 
inefficient and economically unsound in a perfectly working 
marketplace — but nonetheless politically appropriate. How- 
ever, we believe such decisions should be made openly, as the 
political decisions they are, with open subsidies and no hidden 
costs to distort the transportation system.° 


We believe that there are a number of areas in which this model would be 
appropriate and would help clarify costs and benefits. 

We also note that Parliament, having debated the paradoxes of some 
of our non-economic national values, still saw fit to approve the central dic- 
tum of section 3 of the N7ZA, 1987, that: “...making the best use of all avail- 
able modes of transportation at the lowest total cost is essential to serve the 
transportation needs of shippers and travellers and to maintain the economic 
well-being and growth of Canada.” 


A FLAG ON THE TAIL 
Do these “available modes of transportation” really need to be owned by 
Canadians in order to serve Canadian national objectives? 
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Many of those who appeared before our Commission expressed their 
concern that a vigorous east-west transportation network is essential to pro- 
tect the integrity of the Canadian economy and to provide an alternative to a 
dependency on U.S. facilities and operators. Others advised us that the United 
States would use such a dependence as a mechanism of leverage over Cana- 
dian industry. 


Representatives of some Canadian port operations and other infra- 
structure facilities argued that the loss of business across the Canada/U.S. 
border already threatened their long-term success and, in turn, would deny 
important competitive choices to Canadian shippers in the future. 

Meanwhile, Statistics Canada data make it clear that major trade 
shifts are already under way. Canada’s merchandise trade with the U.S. has 
increased by 10.7% in the three years since the implementation of the Free 
Trade Agreement (FTA). Exports of Canadian end-products to the U.S. have 
erown by $4.0 billion since 1988. 

Virtually every shipper who appeared before our Commission told us 
that they could not afford to incur any additional costs for the benefit of using 
a Canadian carrier. 

The Canadian Pulp and Paper Association told us, 


We would prefer to have our transport carriers run by Canadi- 
ans. However, we are in an extremely competitive industry 
and because of the nature of our industry (that is, the need to 
respond to global competition), we must have access to the 
most efficient carriers regardless of nationality. 


The Canadian Chemical Producers’ Association declared, 


The companies that serve us should face the same kind of 


commercial circumstances as we do. 
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Do these comments signal an end to Canada’s economic independence? Will 
we be forced to choose between Canadian carriers and success as exporters? 
We generally concluded that the country can have it both ways. 

Canada can benefit from its proximity to a vast market, without sur- 
rendering cultural and social autonomy, but only by meeting, as a nation, the 
challenge of world competition. 

Threats to our sovereignty in the 1990s will be more severe in the 
form of economic weakness; policies which force shippers or travellers to 
use inefficient Canadian services will not help us meet that challenge. How- 
ever, if the Canadian service is low-cost and reliable, it will not only serve 
domestic needs, but also might create the opportunity to attract business 
away from competitors in the United States. 


CHANGING RESPONSIBILITY OF GOVERNMENT 
No one can seriously examine Canadian transportation without acknowledg- 
ing the dominant role played by the federal government in designing policies 
to achieve the dual goals of national competitiveness and unity. 

Although the NTA, 1987 altered the role of government as a direct 
manager of the commercial marketplace, it had the effect of placing new 
emphasis on the federal government’s role in certain other respects. Some 
examples include the maintenance of safety standards, provision of infra- 
structure, and the balancing of its interventions (i.e., taxes, subsidies and 
infrastructure investments) among modes. 

The most obvious consequence of regulatory reform was consider- 
able growth in the number of operators and/or the number of services avail- 
able. We could find no clear evidence demonstrating that safety has suffered 
in this changed environment, though we have noted areas requiring careful 
attention. However, it is clear that the level of government-provided services 
has diminished relative to market size. 

Under a regulated system, the government could maintain an equi- 
librium between commercial operations, federal capital spending and the 
provision of services such as air and marine navigation, operator licensing, 
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and carrier inspection. This equilibrium could not be sustained with regula- 
tory reform. We also note that the kinds of investments made by governments 
in capital infrastructure often represent long-term or permanent commit- 
ments and costs. This is true for roads, ports and airport facilities, but in a 
manner of speaking it is also true for the “human infrastructure” of technical 
experts of all kinds. Air traffic controllers, vehicle inspectors, marine pilots 
and dozens of other specialists represent large investments which cannot be 
easily “downsized” when markets decline, nor instantly expanded in boom 
years. 

Specific solutions are unique to each mode but, generally, the prob- 
lem is related directly to the solution. It is the dynamism of the private sector 
that creates the pressure. Government can either restrain growth, which 
would be counterproductive in a competitive global marketplace, or it can 
use the private sector to set and finance the necessary levels of service. A 
mechanism must exist to link the need and value of service to the supplier. In 
fact, a mechanism is available in a system of cost recovery that includes an 
appropriate user oversight role. The need for “user pay, user say’ systems is 
discussed in Chapter 6. 


THE UNCOMMON MARKET 
Perhaps the most disappointing aspect of our Commission was the lack of 
national consensus we encountered, not just on transportation issues, but 
toward economic issues generally. 
From its birth Canada was intended to be a common market. Section 
121 of the Constitution Act, 1867 provides that: 


All Articles of growth, produce or manufacture of any one of 
the provinces shall..be admitted free in each of the other 


Provinces. 


Despite these original intentions, we were disturbed by the amount of dam- 
age Canadians do to their economy through deliberate and often short- 


COMPETITION IN TRANSPORTATION 


sighted policies of internal protectionism and regional parochialism. In fact 
the Canadian Manufacturers’ Association has estimated that internal barriers 
to trade cost the national economy in excess of $6 billion per year.’ 

Contradictory or restrictive policies in the transportation sector have 
been put in place to favour particular regions, without respect for the 
national imperative. These measures carry a staggering cost to Canada as a 
whole. Policies which fragment the marketplace in a relatively small nation, 
holding neighbouring provinces or regions at bay while expanding our trade 
southward, are extremely destructive. In a country such as Canada, with a 
small population and an immense geography, such fragmentary policies are a 
flirtation with disaster. 

We will neither succeed economically nor have a capacity to face 
future national challenges if we insist on remaining a divided, “balkanized” 
collection of regions. 

Our report comments on the federal and provincial governments’ 
effort to work together toward common goals, bearing in mind that such an 
effort is a prerequisite to economic prosperity. 


HUMAN CAPITAL 

One of the greatest challenges for Canada’s economy will be its ability to 
adapt to the emerging reality of transnational organizations. In the volatile 
world of the transnational corporations there is no tie to particular geo- 
graphic sites. Global managers have one overriding responsibility — to 
enhance the company’s global scale efficiency and competitiveness — and in 
that pursuit they are out to capture the full benefit of integrated worldwide 
operations. 

Traditionally countries and individual firms prospered if they enjoyed 
the advantages of having more capital, superior technology and better skills 
than their competititors. New forces have emerged in the global market 
which are radically altering the traditional sources of competitive advantage. 
With the emergence of the transnational organizations, natural resources, 
capital and new technologies are moving rapidly around the world. In the 
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years to come the education and skills of the workforce will become the 
dominant competitive weapon. 

Accompanying this trend is a massive change in the societal struc- 
tures that support individual Canadians as they adjust to the ever-faster rate 
of economic and industrial change. The decline of traditional institutions has 
perhaps strengthened our desire to have governments protect national and 
social values through our economic policies. 

We believe that government, educators, industry and labour share 
important responsibilities for preparing the Canadian workforce to meet the 
challenges of globalization and helping it adjust during the period of transi- 
tion. This would include a collaborative labour-business commitment to 
retraining and skills upgrading and the financial support of governments to 
ensure that work force productivity remains a national priority. 

In reviewing the impact of NTA, 1987, we recognized that, while gov- 
ernments cannot stall the rate of economic change, the individual citizen is, 
in the end, the prime “Canadian” element of a global economy. It is our 
“human capital” that Canada must develop and to which the government 
must target an increasing amount of its energies and resources. 


MAKING PROGRESS 
A wealthy, technologically advanced nation such as Canada can probably 
absorb change with greater ease than less advantaged nations. Yet, even in 
Canada, the prospect of change creates inevitable unease — even while, 
intellectually, we may accept the need for change. 

We are not alone in our unease. Just as those who worked the canal 
barges of the 1800s were threatened by the inevitable advance of the rail- 
road, and wooden ships were displaced by steam, even the most beneficial 
development can seem threatening. 

“The dramatic changes in transportation must be acknowledged. The 
industry will change even more in future years, responding to technological 
improvements, shifting trade patterns, human creativity and, ultimately, the 
needs of users. The intervention of government, especially governments with 
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limited budgets, is unlikely to advance national economic competitiveness. 
Rather, we fear that such efforts to re-establish an interventionist system 
would inhibit positive economic forces and restrict Canada’s progress. 

It was for good reason then that the architects of the NZA, 1987 
emphasized the need for freedom to move. 


The following New Year’s message was sent by the 
Governor of New York State to the President in 1829 


Our nation’s system of canals is threatened by the 
proliferation of a new type of transportation 
called the “railway”. 


The federal administration must protect the canals for 
the following reasons: 


1. If ship transportation via canals is supplanted by 
the “railway”, many will lose their jobs: captains, 
cooks, conductors, stableboys, lock repairmen and 

operators will all be unable to earn a living. 


2. Shipbuilders as well as suppliers of tugs, whips, and 
harnesses will also be unemployed. 


3. The ships in the Canal system are absolutely essen- 
tial to the defense of the United States. In case of a 
conflict with England, the Erie canal would be the only 
transportation route for those supplies which are indis- 
pensable for war in our day and age. 


For the above reasons, the government ought to create 
an Interstate Commerce Commission whose goal would 
be to protect the American people from the threat 
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posed by the “railway” and to preserve the canal 
system for posterity. 


Mr. President, you undoubtedly are aware that these 
railway cars are propelled at the insane speed of 15 
miles per hour by “engines”, which, in addition to 

endangering the passengers’ lives, track through the 

countryside roaring and pulling, setting fire to crops, 
Jrightening flocks as well as women and children. 

God surely never meant people to travel at such 
hellish speed. 


OUR OVERALL CONCLUSIONS 
One of the most poignant comments in Parliament’s deliberations on the 
NTA, 1987 came from the Committee studying the Freedom to Move White 
Paper. “Like fire,” the Committee stated, “competition, should be the servant, 
not the master.”® 

No comment could better summarize Canada’s ambiguous response 
to the challenge of competitiveness. Canadians want the benefits which com- 
petition can bring, and they understand that their country must perform in a 
competitive global environment. But Canadians still want reassurance that the 
government will not allow competition to become too harsh. 

For decades, it was possible to “piggyback” various policy objectives 
on the shoulders of the transportation sector and the producing economy it 
serves. A host of industries and regions were assisted in this way. Today, 
however, worldwide competitive pressures make this strategy impossible. It is 
essential that we unbundle these different efforts and ensure that the wealth- 
producing sectors are performing at their maximum. Only in this way will 
these sectors earn for Canada the wealth we require to support our social 


commitments. 
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While we found that new and rising levels of competition have con- 
tributed to added pressures on carriers, we were unable to find situations in 
which the country, overall, would have been better off with the previous regu- 
latory framework. Indeed, some operators are flourishing in the new 


environment. 

Regulatory reform has been a particular success in relation to freight 
services used to move Canadian goods to domestic and foreign markets. 
Costs for shippers have declined as competitive options have been made 
available through multimodal competition and carrier innovation. 

We also found that passenger services have been enhanced dramati- 
cally in the years since the NTA, 1987. Although Canadian consumers have 
not enjoyed the dramatic reductions in air fares seen in the United States, 
major improvements have been made in the frequency and types of service 
provided. Likewise, innovative fare offerings are now better tailored to meet 
customer demand. We also note that smaller communities have benefitted 
significantly from an increase in service frequency, despite some early con- 
cerns about the impact of the legislation on these communities. 

In light of these considerations, we believe that the regulatory 
reforms contained in the NTA, 1987 have been successful in achieving their 
established objectives. There can be no doubt that Canada’s industrial base 
has benefitted from the reduction in cost and improvement in service that are 
directly attributable to the passage of the N7A, 1987. Where there have been 
difficulties in imposing competitive pressures on corporate structures not 
designed to be responsive, we believe that solutions are available, and we 
offer policy and legislative proposals. 

Canada’s continued high quality of living depends on our ability to 
compete successfully in the world economy. Policy makers should be driven 
by the need for efficiency and responsiveness to the client in the transporta- 
tion sector. Factors which inhibit the movement of goods and people within 
the country or between Canada and our neighbours should be subject to 


intense and sceptical scrutiny. 
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The withdrawal of government from direct management of the trans- 
portation section, and from the business of balancing economic interests 
through regulation, is a timely and appropriate policy. It is consistent with an 
overall economic agenda which recognizes the realities of Canada’s struggle 
to retain its competitive position in a global economy. 

We conclude that the regulatory reforms contained in the NTA, 1987, 
while subject to ongoing and continuous refinement, are the correct 
responses to this country’s economic needs and the constructive role that 
transportation must play in securing a prosperous and united future for 
Canada. 


NOTES 
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2 
Impacts 


INTRODUCTION 

When the federal government adopted the National Transportation Act, 
1987, it was in recognition that the primary forces shaping this service indus- 
try should not be governments, as had generally been the case, but, instead, 
the marketplace choices of the consumers — travellers and shippers — 
whose needs the transportation is supposed to serve. The objective of these 
regulatory reforms was to reduce the influence of government and greatly 
expand the influence of those consumers, thereby improving both service and 
competitiveness, and contributing to Canadian economic prosperity. 

The new legislation represents a 
major step along a continuum of change Thunder Bay Harbour 
dating back to the original National Commission 
Transportation Act of 1967. In this 
chapter, we measure the impact of the 
legislation on the travelling public and 
shippers, in general, and on Canadians 
with disabilities in particular. 

Our principal conclusion, after 
the past 12 months of consultation and 
investigation, is that the Act has had a 
positive impact on Canadian shippers and travellers, leaving them better off 
than they would have been without regulatory reform. In this chapter, we 
conclude that the Act neither created nor contributed to negative conse- 


quences for these key user groups. 


“The Act has redefined com- 
petition in the Canadian 
transportation sector and 

there can be no doubt that 
shippers have been the net 

beneficiaries.” 
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THE IMPACT OF REFORM — SHIPPERS 

In the five years since the NTA, 1987 was adopted, the rapid pace of change 
in the global trading environment has, if anything, accelerated. National econ- 
omies are more and more open to international trade arrangements. Sover- 
eign jurisdictions everywhere feel the effects of an increasingly 
interdependent world economy. 
So a Just as the global trading envi- 
M. Porter, Canada at the ronment has been transformed, so too 
Crossroads: The Reality of a has the perspective from which Canadian 
New Competitive Environment, shippers view transportation policy and 
October 1991 legislation. Their view is more outward- 


looking. 
“Deregulation is also paving 
the way toward lower prices 


To secure a better understanding 
of that perspective, we commissioned an 
independent survey of shippers’ views 
and needs as they relate to Canada’s 
transportation system. Conducted in Sep- 
tember 1992, the survey provided us with 
a range of data against which to measure 

ness of Canada’s industries reaction to the NTA, 1987. We also con- 
is being strengthened under sidered the results of the 1991 survey of 
deregulation.” Canadian shippers undertaken by the 
National Transportation Agency. These 

surveys, when coupled with the comments and submissions of those with 
whom we consulted, provide a reliable picture of the impact of the legislative 
changes on Canadian shippers. 


and improved service for 
thousands of Canadian ship- 
pers in a variety of goods- 

producing industries. The 

international competitive- 


At the outset of this section, it is also helpful to consider the real 
world context in which Canadian shippers operate. 
In a highly competitive trading environment, logistics management, 
or the ability to co-ordinate the efficient movement and placement of goods, 
is an important key to business success. The most effective logistics systems 
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are capable of responding to customer needs by ensuring consistent, on-time 
delivery of products to specified locations at the lowest possible cost. 

Transportation is a major element in most logistics systems. In 
Canada, it is often the largest single cost factor. But a number of other trends 
have had a major influence on the cost and effectiveness of logistics systems. 

As transportation costs have decreased, it has become profitable to 
ship goods greater distances. Many companies now use focused factories to 
produce or process specialized products or components for the North Ameri- 
can market. These products are, in turn, shipped to other specialized facto- 
ries for further product assembly. 

Network consolidation has resulted in the downsizing or elimina- 
tion of the string of warehouse companies formerly maintained across the 
country in favour of more centralized operations. Time compression and 
inventory elimination have been major factors behind this rationalization of 
distribution facilities. 

Shippers have also reduced the number of transport suppliers. 
For-hire truckers can now serve broader geographical areas and as a result 
shippers no longer have to fragment shipments among several carriers. 

Shippers have also become more selective in choosing carriers. Cost 
is no longer the only focus in negotiation. Shippers give more attention to the 
trade-off between price and service. 

Additionally, electronic data interchange (EDI) is slowly being inte- 
erated into Canadian operations as shippers put pressure on carriers to mon- 
itor shipments electronically in order to further improve logistics 
management. 

For many Canadian manufacturers, however, technological advances 
and the emergence of a continental market also mean that logistics decisions, 
for example, the choices of carrier, are frequently made using a continental 
perspective. Increasingly, those decisions are being taken by managers based 
outside Canada. 

When we spoke to shippers about those factors which they consid- 
ered most important in meeting their transportation needs, they frequently 
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described freight rates and reliable, on-time delivery as two crucial elements 
which influence the success of their operations. They also mentioned many 
other factors, including total transit time, door-to-door service and cargo 
protection. 

There is nothing static about Canada’s transportation sector. The 
change sweeping the industry is driven by forces both within and outside 
Canada. The opportunity that lies before the country is to work with those 
forces to Canada’s maximum advantage. 


Effects — Some General Assessments 
The NTA, 1987 proposed a number of changes which were designed to 
improve the competitive position of Canadians shippers at home and abroad. 
We wanted to know if the legislation had the intended effect. 

In submissions before our Commission and in survey interviews con- 
ducted on our behalf we found that shippers generally took a positive view of 
the changes made to the regulatory environment by the new legislation. Many 
felt that the Act encouraged cost-effective and efficient transportation. They 
generally agreed that it had provided both shippers and carriers with the 
stimulus they needed to become more competitive. But the shippers were 
also candid in placing that impact in perspective. In our September survey, 
we asked shippers to rank the impact of nine separate factors on their opera- 
tions. The new transportation legislation was ranked sixth. From the perspec- 
tive of shippers, more important factors were the general health of the 
economy, labour and energy costs, taxation, and environmental and safety 
laws. 

The majority of shippers to whom we spoke also indicated that their 
logistics strategy would not have been substantially affected had there been 
no reform of the transportation regulations. However, many of these same 
individuals also stressed that, without regulatory reform, many primary and 
basic manufacturing companies would be in far worse condition today than 
they are. Several told us that the competitive, lower cost environment that 
resulted from the NZA, 1987 had enabled their industries to penetrate new 
and more distant markets. 
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While representatives of the 
shipper community have described the 
overall impact of the legislative changes 
as positive, how did they view those 
changes when it came time to consider 
the Act’s impact on each individual trans- 
portation mode? 


Impacts on Shippers by Mode 
In considering the impact on shippers of 


Novacor Chemicals Limited 


“We have experienced a real 
improvement in rail and 
highway transportation ser- 
vices and cost competitive- 
ness since the introduction 
of the National Transportation 
Act, 1987.” 


the changes made to the regulatory envi- 


ronment, it is important to know that the trucking industry is the transporta- 
tion mode most often used by shippers. In fact, trucking completely domi- 


nates all other transportation modes, inclu 


ding intermodal transport, in 


terms of the freight bills paid by industry. (See Figure 2.1.) 


Figure 2.1 


Percentage of Freight Bill Assigned to Each Mode, 1992 
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Trucking 
What impact has the NZA, 7987 had on shippers’ use of the trucking industry 
to move goods? 

In our study, we found that a consensus emerged on the nature of 
that impact. Shippers generally believe they have benefitted from the effect of 
regulatory reform on the trucking industry. However, while they may have 
been pleased with the overall impact of the changes, they expressed concern 
about the lack of uniformity in the rules governing vehicle dimensions and 
truck safety between the various provinces. This, combined with the inconsis- 
tency in the application of regulations by the provinces, resulted in higher 
costs, according to many shippers. 

What indications did we find that there had been improvement? A 
number of examples help illustrate the finding. 

Earlier in this report we mentioned the changing dynamic involved 
in the selection of carriers by shippers. Cost no longer automatically domi- 
nates the negotiation process, but instead there is careful scrutiny of the 
trade-off between price and service. When shippers were asked to consider 
the impact of the reforms in this area, their view, once again, was positive. 

For example, in the 1991 survey conducted by the National Trans- 
portation Agency, shippers expressed general satisfaction with the improved 
quality of service offered by for-hire services, involving both truckload (TL) 
and less-than-truckload (LTL) carriers. Interestingly, even the least efficient 
service factors associated with these two carrier categories, such as claims 
handling and tracing of shipments, were given favourable ratings by the ship- 
pers who responded to the 1991 survey. 

Our research also indicated that both TL and LTL price increases 
have been held well below inflation since 1987 and that, in real terms, the 
cost of truck transportation has decreased for most shippers. 

The new legislation introduced reduced entry controls on extra- 
provincial trucking. While only a small number of shippers participating in 
the 1991 survey felt that this new measure had an impact on their operations, 
the majority of these firms described the change as beneficial. 
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Rail 
What measurable impact did the NZA, 1987 have on shippers who used or 
relied upon the Canadian railways to move their goods? 

After 12 months of consultation and review, it is clear that shippers 
were especially enthusiastic about the impact of one particular change intro- 
duced by the 1987 Act. The use of confidential contracts as a mechanism for 
agreeing on freight rates has proven to be very popular and effective. 

The NTA, 1987 contains a number of additional devices intended to 
encourage competition, such as competitive line rates (CLR), final offer arbi- 
tration, public investigation and mediation. However, while these devices 
appear to be well regarded, we saw little evidence that they were being 
broadly used, although shippers claim that they are important bargaining 
tools. 

The National Transportation Agency data indicate that most of the 
shippers doing business with the railways used confidential contracts. Ship- 
pers told us that their principal objective in negotiating confidential contracts 
was to secure rate concessions and guarantees against rate escalation. 

While many shippers considered the confidential contract rates to be 
higher in 1991 than the previous year, they still found them lower than alter- 
native published tariffs. 

For shippers, the most positive service factors included the railways’ 
ability to trace cars, the time required for transit, and the overall quality and 
efficiency of the service. Paradoxically, the weakest features from the ship- 
pers’ perspective also included transit time and overall efficiency. 

In responding to the Commission’s survey of September 1992, many 
shippers expressed concern about whether the benefits of the NZA, 1987 
would be maintained. They noted the need for railways to have greater flexi- 
bility in cost management and particularly to be given greater latitude to shed 
unproductive lines through abandonment or transfers to short line operators, 
but worried about the impact on themselves. 


COMPETITION IN TRANSPORTATION 


Marine Transport 
The impact of NZA, 1987 on shippers utilizing marine transport is not as 
easily identified as in other modes. 

There has been a general increase in the level of competition gener- 
ated by non-conference carriers and a subsequent decrease in the impor- 
tance of shipping conferences. However, the impact of the new legislative 
provisions intended to encourage further competition, such as confidential 
service contracts, has been marginal. 


We found that the main factors 
Chamber of Shipping of motivating a shipper’s selection of an 
British Columbia ocean carrier are freight rate, overall ser- 
vice levels, frequency of sailing and 
transit times. The fact that a carrier 
called at a Canadian rather than a U.S. 
port was not as important a considera- 
tion as others when selecting a carrier. A 
significant number of shippers — as 
many as 40% (National Transportation 
Agency survey, 1991) — reported no 
change in the level of service since 1987. 
For both export and import car- 
goes, data collected by the Commission 
indicate that more shippers experienced 
higher ocean freight rates in 1991 than a 
year earlier. However, current freight rates are lower overall than those in 
the previous decade. 

We also encountered a somewhat negative view of the Shipping 
Conferences Exemption Act (SCEA), which we discuss in more detail later 
in the report. However, the debate on this issue was inconclusive, as evi- 
denced by the comments of those who appeared before us and by survey 
results. While more than one-quarter of the shippers who responded to the 
1991 National Transportation Agency survey felt that the SCEA should be 
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“Canada has benefitted 
greatly from its policy of 
open opportunity for vessels 
of any flag to trade in its 
exports and imports. Fierce 
competition has led to 
Javourable freight rates, 
whether they be offered by 
tramping bulk carriers, con- 
Jerence or non conference 
scheduled services.” 
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eliminated, still others wanted the legislation modified to limit the power of 
the conferences. 

We found that many shippers lack a clear understanding of the 
objectives of the legislation and its effect, if any, on the international shipping 
market. 


Air Freight 

Air freight services account for a very small percentage of the average ship- 
per’s freight bill. Nonetheless, air freight was used by almost 50% of the 
shippers surveyed by the National Transportation Agency to meet some por- 
tion of their transportation needs. 

On service quality the views of shippers are mixed. One-third of the 
shippers canvassed in the Commission survey of September 1992 reported 
service improvements; one-third indicated no change; and the remainder had 
no opinion or felt service levels had deteriorated since 1987. 

Those reporting improvements found them in the overall service 
quality, available capacity and carrier reliability. The greatest deterioration 
was noted in the number of direct flights available and the erosion of avail- 
able carrying capacity. 

We also found concerns expressed about the decline in air freight 
capacity to smaller centres, particularly in Atlantic Canada. Communities such 
as Stephenville, Newfoundland, now find themselves at a disadvantage. Turbo- 
prop service associated with the hub-and-spoke system has replaced the for- 
mer jet aircraft. Similar concerns were expressed to us respecting communi- 
ties in New Brunswick and Northern Ontario. Unfortunately the turbo-props 
have a much smaller cargo capacity than larger jets and this, in effect, repre- 
sents a diminution in cargo service to the community. 


Intermodal Services 

Intermodal services offer the most promising area for new growth in the 
transportation services sector. Over 50% of the shippers who responded to 
the Agency’s survey in 1991 indicated they had used intermodal services that 
year. A large number of these shippers believed that the quality of service had 
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improved over previous years. They especially noted improvements in carrier 
co-operation, the overall quality of service, and service reliability. 

As with the other transportation modes discussed in this section, 
more shippers using domestic or international intermodal services exper- 
ienced freight cost increases than decreases or “no change.” However, ship- 
pers using transborder services generally found that their costs did not 
change. 


THE IMPACT OF REFORM — TRAVELLERS 
In this section, we examine data that help provide us with a measure of the 
legislation’s impact on the travelling public. However, before we consider 
those impacts, it is important to acknowledge briefly the role played by the 
private automobile in passenger transportation. 
For the general public, the private automobile represents the most 
frequently used mode of transportation. (See Figure 2.2.) 


Figure 2.2 
Domestic Intercity Travel by Mode and Trip Length, 1990 


One-way trip length in kilometres 


320-799 1,600-3,199 Total 
160-319 800-1 ,599 >3,200 


WM Car Other 
[~] Airplane CL] Train 
Source: Unpublished data from Statistics Canada’s Canadian Travel Survey. 
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However, regulation and control of the private automobile is largely 
a provincial responsibility and is not covered by the NZA, 1987. As a result, 
the study of this form of passenger transportation was beyond the scope of 
our mandate. In addition, the Royal Commission on National Passenger 
Transportation, whose report was tabled in the House of Commons on Nov- 
ember 19, 1992, focused considerable attention on this aspect of passenger 
transport, as well as buses and passenger trains. 

As a consequence, we have focused our review on that other primary 
mode of passenger transportation which is federally regulated and most 
directly affected by the NTA, 1987 — air Sa 

In examining the impact of the a ——= 
new legislation on the travelling public, Federation of Canadian 

we also looked at the special circum- Municipalities 

stances of disabled travellers. In 1987, 

1988 and 1992, federal legislators incor- ersonal mobility is critical 
porated specific provisions in the new Act /0 the nation’s well being 
to improve access to transportation for and prosperity.” 
persons with disabilities. Our comments . ‘alien 
on this issue, in this section of the report, while general in scope, refer only 
to federally regulated transportation modes. 


Travel by Air 

Regulatory reform of the Canadian air industry gathered momentum with pol- 
icy changes announced in early 1984. Subsequently, these and other changes 
designed to reduce regulation and encourage reliance on market forces were 
incorporated into the NZA, 1987. However, the new legislation also acknowl- 
edged the special situation of Canada’s northern and remote communities, as 
illustrated in Figure 2.3, together with the role government has chosen to 
play in ensuring that the transportation needs of those communities are met. 
As a result, the National Transportation Agency, which was a product of the 
1987 Act, retains a greater degree of regulatory control over a designated 
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area of northern Canada than it has in managing its responsibilities in south- 
ern Canada. (See Figure 2.3.) 


Figure 2.3 
Delineation of Northern and Southern Routes 
for Licence Purposes 


Northern and 
Remote Area 


Pree 


Southern Area 


Source: National Transportation Agency 


Did service improve for travel- 
Air Transat lers? Did the public have more choices 
available in terms of schedules, destina- 
tions, and on-ground and in-flight ser- 
vices? Did fares decrease? In seeking an 
answer to these questions our review 
considered the comments of interested 
groups, written briefs submitted to the 
Commission, the results of our 
September 1992 survey and information from the Agency's 1991 survey. 


“The minimization of the 
regulatory burden on air 
carriers has created benefits 
for the consumer and Cana- 
dian communities.” 
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Air Service 

In the post-reform environment, the most obvious evidence of change to air 
service was the growing number of scheduled flights crisscrossing the 
regions of Canada. 

Data submitted to the Commission clearly indicate that the number 
of scheduled flights in all regions of the country has increased substantially 
compared with the pre-regulatory reform period. For example, in 1991 there 
were over twice as many weekly scheduled flights as there were in 1983. 
(See Figure 2.4.) 


Figure 2.4 
Weekly Scheduled Flights in Canadian Regional Markets 


Thousands in Third Quarter 


1987 1988 1989 1990 1991 
@ Atlantic Provinces [J Ontario & Quebec 

Ea Western Provinces [J Northern/Remote Areas 
Source: National Transportation Agency 


During our hearings, representatives of the Air Transport Association 
of Canada and provincial officials from New Brunswick cited the air-link 
between Charlottetown and Halifax as an example of the trend toward 
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increased availability of flights and seats. Prior to the regulatory reforms of 
1987, the route had been served exclusively by Eastern Provincial Airlines 
utilizing two Boeing 737 flights per weekday. The total passenger capacity 
each way was 218 seats. 

The service available in 1992 is very different. Currently there are 
two regional carriers serving the route. They offer 12 Dash 8 flights per 
weekday, with a total passenger capacity of 444 seats each way. 

Since 1987, Canadian air carriers have moved to introduce a variety 
of service innovations in their effort to attract and hold customers. The gov- 
ernment-mandated introduction of “no smoking flights” has become so pop- 
ular that it is a service feature being copied around the world. On-board 
telephones, advanced boarding passes, valet parking, private lounges 
equipped for business communications, and special centres to care for 
travellers with particular needs (such as unaccompanied children, the eld- 
erly, and persons with disabilities) are examples of service improvements 
introduced by Canadian carriers in the brief period since regulatory reform. 

What about the attitude of travellers themselves? In our September 
1992 survey respondents were asked to compare the quality of air service in 
1983 with the current service. They were asked to include the impact of 
discounted air fares in their assessment. Of those non-business travellers who 
responded to the survey, some 35% felt air service was better while 37% 
found it to be about the same. 

Conversely, when the National Transportation Agency surveyed busi- 
ness travellers on the same issue in 1991, only 12% felt service had 
improved and 34% said service had deteriorated since 1983. 

In a report submitted to us, the National Transportation Agency con- 
cluded that 


travellers have access to more flights and more frequent ser- 
vice than prior to 1988 because regional affiliate networks 
have expanded, acquiring routes previously served by the 
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larger carriers, and they have expanded into previously 
under-served local markets. 


While we agree with this overall assessment of an improved service environ- 
ment, there are service drawbacks associated with these changes. For 
instance, travellers from smaller centres are often required to make connect- 
ing flights through hubs and they must often travel in smaller aircraft to 
reach those hubs. 

The Charlottetown-Halifax air route demonstrates the benefits and 
drawbacks of regulatory reform. While it is now much easier to get to Halifax 
from Charlottetown, there are no longer direct flights from Charlottetown to, 
for example, Ottawa. 

On balance, however, we believe that the data indicate that travellers 
seeking to reach smaller communities are better served now, in terms of 
schedules and options, than they were prior to regulatory reform. 

— The travelling public has also benefitted from the impacts of regula- 
tory reform on the Canadian charter services sector. In 1992 the capacity in 
the Canadian charter industry was much greater than it was in the 
mid-1980s. The industry has experienced strong competition in fare levels 
and has improved its level of service to the travelling public. 


Air Fares 

Data taken from the Commission’s September 1992 survey of non-business 
air travellers suggest that Canadians are well aware of the value and the avail- 
ability of discounted fares. We note, however, that in the National Transporta- 
tion Agency’s 1991 survey, business travellers expressed dissatisfaction with 


the level of air fares. They felt that as travellers paying full fare, they were 


subsidizing discount travellers. 

Air deregulation in the United States provoked significant declines in 
air fares. In Canada, the benefits of lower air fares have been less dramatic. 
Statistics Canada’s “Fare Basis Survey” reports an increase between 1986 and 
1990 in both the economy fare index (including business class) and the 
discount fare index for domestic scheduled services operated by Level | 


carriers. 
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Figure 2.5 
Fare Index versus Consumer Price Index on 
Southern Canadian Routes, 1986-90 


1986 = 100 
150 
140 
130 
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Source: Statistics Canada. 


Figure 2.6 
Discount versus Economy Fare Usage, 1987-91 


Percent Share in 2nd Quarter 
100% 


1987 1988 1989 1990 
[-] Economy MB Discount 


Source: National Transportation Agency. 
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The figures on the preceding page illustrate the nature of some the 
activity in air fares since 1987. In particular Figure 2.5 shows the economy 
fare index to have risen more than the consumer price index; however, this 
does not take into account the increased use of discounted fares. Figure 2.6 
indicates that there has been an increase in the number of air travellers flying 
on discounted fares. In-1991, over 66% of passengers on domestic flights in 
southern Canada travelled on discounted fares. 


The North 
Today, some 60 different air routes connect communities across northern 
Canada with each other and with the cities of southern Canada. In the last 
eight years, the level of activity along those routes has increased significantly. 
Despite a modest dip in the number of flights in 1990-1991, the overall num- 
ber of flights available in the North grew by 111% between 1983 and 1991. 

The mix of aircraft employed in the northern air service has also 
changed dramatically in that brief period of time. Jet flights in the region 
have increased by 12% since 1983, while the increase in non-jet flights has 
leapt by almost 630% during the same time. 

While this increase in activity cannot be attributed exclusively to the 
implementation of the 1987 reforms, the Act did encourage the entry of new 
operators in this particular market. 


PERSONS WITH DISABILITIES 
As Canada’s population ages, the number of Canadians with disabilities will 
increase. Currently, some three million Canadians must cope with some form 
of disability, and approximately two million of these individuals have disabili- 
ties which affect their use of some type of transportation. 

Social scientists have often described the damaging effects of social 
isolation. Disabilities can act as physical and mental barriers to contact and 
integration with the broader community. Transportation can play an impor- 
tant role in re-establishing that connection. For Canadians with disabilities, 
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full participation in society means having equal access to Canada’s transpor- 
tation systems. 

While our report stresses the importance of the marketplace in 
shaping transportation decisions, we agree fully that it is the responsibility of 
government to play the lead role in breaking down barriers to access to 
transport facilities by Canadians with disabilities. This fact was recognized by 
the federal government when it drafted the NTA, 1987. 

The new Act as amended makes specific references in section 3(1) 
to the importance of accessible transportation for individuals with 
disabilities. 

Amendments made to the Act in 1988 (section 63.1 to 63.4) gave 
the National Transportation Agency responsibility for “eliminating undue 
obstacles in the transportation network governed by this Act to the mobility of 
disabled persons.” 

Interest groups representing persons with disabilities viewed the 
amended NTA, 1987 as an important signal from the federal government that 
it intended to improve access to transportation services for those with 
disabilities. 

When amended again in the spring of 1992, the Act further clarified 
the intention of making access to transportation for individuals with disabili- 
ties an essential objective of Canada’s transportation system. Section 3(1) of 
the Act now reads: 


It is hereby declared that a safe, economic, efficient and ade- 
quate network of viable and effective transportation services 
accessible to persons with disabilities and making the best use 
of all available modes of transportation at the lowest total cost 
is essential to serve the transportation needs of shippers and 
travellers, including persons with disabilities.... 


(emphasis added) 
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Canadian Human Rights 
Commission 


“The Canadian Human Rights 
Act, the Canadian Charter of 
Rights and Freedoms, and the 
National Transportation Act all 
hold out the promise to 
Canadians with disabilities 
of a transportation system 
Jree from barriers. Despite 
these enactments, persons 
with disabilities still main- 
tain that barriers in the 
transportation system 
remain one of the most 
persistent obstacles to their 
Jull integration in 
Canadian society.” 


The mandate of our Commission 
required that we examine the impact of 
the new legislation on Canadians with 
disabilities. We asked the specific ques- 
tion: Has the community of persons with 
disabilities benefitted from the provisions 
of NTA, 1987 ? 

The short answer to the question 
is yes, but not enough. 

As with many complex social 
challenges, a delicate balance must be 
achieved between the needs of differing 
interests within the whole community. 

Carriers, represented by groups 
such as the Air Transport Association of 
Canada and the Canadian Bus Associa- 
tion, told us that they were committed to 
the goal of accessibility. However, they 
also expressed concern that the cost of 
implementation, without government sub- 


sidy, could erode their competitive position and compromise safety. 

From organizations representing persons with disabilities, we heard 
of frustration with the perceived slow pace of change. The Canadian Disability 
Rights Council (CDRC) called for an enhanced legislative and regulatory 
framework to promote improved accessibility. Their representatives urged 
the government to establish a timetable within which obstacles to accessibility 
would be identified and measures would be taken to remove them. The CDRC 
also suggested the establishment of an advisory committee on barriers and 
the creation of a public interest funding mechanism. 

We acknowledge the frustration, which is understandable among 
organizations representing persons with disabilities. Progress has been slow. 
For example, it has taken five years for the federal government to publish, 
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though only for comment, two sets of regulations — one on procedures for 
aircraft with 30 or more passenger seats and the other on programs for 
training transport industry personnel. 


ee 


RECOMMENDATION NO. 1 
We recommend that the federal Cabinet, under 
section 63.1 of the NTA, 1987, actively pursue 
the passage of regulations promoting access 
for persons with disabilities. 


While the pace of change has been slow on the regulatory side, we 
must also acknowledge that progress has occurred on a wide variety of other 
fronts. 

The report of the Royal Commission on National Passenger Trans- 
portation identifies several initiatives taken by government agencies and 
departments, as well as by the transportation industry. While far from com- 
plete, there can be no doubt that access to transportation for Canadians with 
disabilities has improved since 1987. 

When the federal government tabled 1992 amendments to federal 
legislation affecting the rights of the persons with disabilities, the Secretary of 
State for Canada indicated that our Commission would comment on the 
transportation proposals that have been submitted by the CDRC. We are 
pleased to do so. 

In its proposals to the government, the CDRC underlined the lack of 
uniformity in extraprovincial busing regulations. We, too, want to see a 
reduction in the disparities across Canada in the way the issue of accessibility 
is handled by carriers. 
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The CDRC has suggested certain legislative amendments. We believe 
the interests of persons with disabilities would be best served by the proactive 
administration of existing legislative powers rather than legislative amend- 
ments suggesting absolute rights of access. 

However, we believe that the federal government should pursue the 
general thrust of the CDRC’s proposals. We believe that one way to accom- 
plish this would be to enhance the mandate of the Minister’s Advisory Com- 
mittee on Accessible Transportation. This Committee, including 
representatives of people with physical and mental disabilities, as well as the 
transportation industry, could play an important consultative, interpretive and 
co-ordinating role. 
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3 
Impacts on Safety, Environment 


and Labour-Management 
Relations 


INTRODUCTION 
In the previous chapter we sought to measure the impact of the National 
Transportation Act, 1987 on key users of Canada’s transportation system, 
the travelling public and shippers. 

This chapter considers the impact of the NTA, 1987 on a number of 
other important issues. They are: transportation safety, our physical environ- 
ment and labour-management relations within the Canadian transportation 
industry. 

During the consultative phase of our review we heard from many 
groups and individuals who either raised these issues specifically or alluded 
to them as part of a broader presentation to our Commission. 

The Commission, having had the benefit of the submissions and 
advice of a broad array of intervenors, found that the new legislation is gen- 
erally benign in its impact on public safety in most of the transportation 
modes, although careful attention should be directed toward the perform- 
ance of some highway and small airline operators. We also found that the 
new Act may have had some impact on the environment, althought it is diffi- 
cult to separate the effect of the legislation from other factors. Finally we 
could find no evidence that the legislation has harmed labour-management 
relations, although it does influence the environment in which labour negoti- 


ations are conducted. 
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TRANSPORTATION SAFETY 

Introduction 
The policy and legislative context for our review is anchored in the 1985 
federal White Paper, Freedom To Move. In that document the federal govern- 
ment said it would “neither propose nor permit any economic regulatory 
reform that might be detrimental to safety standards.” 
Subsequently, when the NTA, 1987 was adopted, federal legislators 
included in section 3(1) of the Act the stipulation that “a safe...network of 
viable and effective transportation services...is essential to serve the transpor- 
tation needs of shippers and travellers.” Section 3(1) (a) of the Act declares 
that competition depends, in part, on Canada’s transportation system meeting 
“the highest practicable safety standards.” 


In approaching the subject of 
Canadian Chemical Producers’ — transportation safety, we were very much 

Association aware that, in addition to being a perva- 
sive concern of all responsible carriers, it 
is also a major field of study, monitored 
by a large number of expert commenta- 


tors who have generated a substantial 
today’s deregulated body of literature. 
environment.” 


“The record shows that 
transportation safety contin- 
ues to be a top priority in 


Our review follows, by a few 
months, the release of the report pre- 
pared by the Commission of Inquiry into the Air Ontario accident at Dryden. 
In turn, our report will be followed in 1993-94 by a legislatively mandated 
review of the operation of the Railway Safety Act. A similar review will be 
conducted to examine the performance of the independent Transportation 
Safety Board (TSB). In addition, even as our Commission was carrying out its 
work, the Canadian Council of Motor Transport Administrators (CCMTA), a 
federal-provincial-territorial body, was attempting to finalize development of 
a common safety test for those firms seeking to enter the extraprovincial 
trucking market. 
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Given these circumstances, we decided not to initiate new research 
in the field. Rather, we analyzed the latest data available on safety perform- 
ance in the various transportation modes. Much of the information we gath- 
ered came from, among other sources, the Transportation Safety Board, 
Transport Canada and the National Transportation Agency. 

Did the NTA, 1987 affect safety? 

As our research report demonstrates, we found no evidence to sug- 
gest that there was a general deterioration in the level of safety as a result of 
the regulatory reforms of 1987. We will, however, comment upon some safety 
patterns that are notable in the air and truck modes, and on an aspect of the 
legislation affecting the railways which requires correction. 


Air 
Did the regulatory reforms of 1987 have an impact on air safety 
performance? 

We were unable to find any causal connection between the regula- 
tory reforms and a possible decline in safety performance in the airline 
industry. 

Our examination of the issue, which is set out in Volume 2 of this 
report, noted no deterioration in the safety performance of Level I carriers 
such as Air Canada and Canadian Airlines International. However, we found 
that the number accidents involving Level II carriers has increased since the 
1989-1991 period. We believe that Transport Canada needs to examine this 
situation and, if required, implement corrective measures. The industry and 
the department should also pay close attention to the safety record of other, 
lower-level carriers. 

Considerable concern has also been expressed about the combined 
effects of the 1987 reforms and the budgetary cutbacks at Transport Canada. 
In his report on the Dryden air accident, and in his discussions with us, 
Justice Moshansky made clear that the department was not prepared for the 
demands placed on Canada’s air transportation system by the post-reform 
industry. As the level of industry activity increased, the ratio of “officers to 
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RECOMMENDATION NO. 2 
We recommend that the Minister of Transport 
direct departmental officials to investigate and 
determine the causes of the increased incidence of 
accidents involving air carriers other than Level I 
carriers, and take necessary corrective measures. 


volumes” fell. We are aware of Transport Canada’s efforts to respond to Jus- 
tice Moshansky’s recommendations. We are also aware of the economic 
dimension of this issue. The declining demand for air travel caused by the 
recession has helped to ease the problem somewhat. 

However, the comments of Justice Moshansky and others we con- 
sulted suggest that resources alone will not solve the problems. Indeed, the 
size and organizational complexity of the Aviation Group of Transport Canada 
also pose a serious challenge for its departmental managers. We are aware 
that much work has been undertaken to improve the corporate culture and 
management structure of the Group. We believe these efforts are crucial if we 
are to ensure air safety. 

We would also encourage a continuous review of the relative respon- 
sibilities of government agencies and private operators, in particular to 
ensure both operators and governments play their full roles in protecting 
public safety. 


Rail 

Our research uncovered no data that would point to a general deterioriation 
in rail safety. We found nothing to indicate that the regulatory reforms of 
1987 had adversely affected the safety records of Canadian railways. 
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Quite apart from the NTA, 1987, some submissions to the Commis- 
sion expressed concern about the apparent, and inadvertent, gap in present 
anti-trespass legislation, following the repeal of section 359 of the Railway 
Act. 

The Criminal Code, which deals with issues of trespass, may not 
have provided adequate protection. Briefs from the major railways suggested 
the need for stiffer fines. In our view, fines, by themselves, are unlikely to 
lead to a reduction in trespassing, but where authority to control railway 
company property appears to be weak or absent, some modification to the 
law is warranted. 


RECOMMENDATION NO. 3 
We recommend that an offence for trespassing on 
railway yards or tracks be again enacted. 


Trucking 

The number of fatalities caused by highway accidents in Canada has been in 
decline for many years. Fatalities associated with tractor-trailers have not 
changed since the new legislation was enacted in 1987. But the number of 
fatalities connected to the operation of straight trucks weighing in excess of 
five tonnes has increased. We could not discover the cause of this and we 
would encourage the industry and both the federal and provincial ministers 
of transport to pay attention to these developments. 

Representatives from the shipper community, trucking interests and 
provincial regulatory agencies expressed strong concern to us about the 
effectiveness of truck safety regulations. A few suggested that as the trucking 
fleets age they could potentially pose a safety problem. 
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RECOMMENDATION NO. 4 
We recommend that the Minister of Transport 
and provincial ministers responsible for trucking 
direct appropriate officials to investigate and 
determine the causes of the increased incidence of 
accidents involving straight trucks over five tonnes 
and take necessary corrective measures. 


Many briefs cited the lack of a common safety code and the incon- 
sistent application of the existing standards. Several submissions urged the 
federal government to assume responsibility for this issue, if the provinces 
fail to act. 

This demand for action, however, is not made in a vacuum of gov- 
ernment activity. Prior to passage of the Motor Vehicle Transport Act in 
1987, the federal, provincial and territorial governments signed a Memoran- 
dum of Understanding, committing themselves to the development and imple- 
mentation of a National Safety Code for Motor Carriers (NSC). 
Representatives of the various governments have been negotiating the sub- 
stance of the code for many months now. 

Several briefs, presented by representatives of the trucking industry, 
stressed their support for the uniform application, across all provinces, of 
clear national safety standards. They urged governments to enforce the NSC 
to prevent some operators from evading the rules while competitors bore the 
cost of compliance. If these rules are to be effective, they argued, then they 
must be enforced. It may be time for the federal government to re-assert its 
responsibilty for enforcement — a responsibility it has delegated to the prov- 
inces with varying results. 

Groups also focussed attention on the issue of a fitness test which 
would govern entry to the interprovincial trucking market. Most intervenors 
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wanted a more demanding test applied to new applicants. Some doubted that 
a fitness test consisting of a written examination completed by company offi- 
cials would improve the carrier’s attitude toward safety. There was no cer- 
tainty that employees would be more conscious of safety regulations because 
the owner of their firm had passed a test. 

The Canadian Trucking Association (CTA) considers the current fit- 
ness test to be ineffective. A meaningful test to ensure safety can be achieved, 
they argued, only through federal legislation to replace the variety of inter- 
pretations and implementation systems now in place in each province. In 
their view, maintaining the existing fitness requirements would be a “total 
abdication of responsibility by governments.” 

The CTA also suggested that a fitness test should include an examina- 
tion of applicants’ financial capacity to determine whether they have the abil- 
ity to carry out the safety program they have promised to provide. 

Provincial officials from Saskatchewan reported to us that the prov- 
ince’s increased on-road checks had “greatly enhanced heavy truck safety.” 
Yet the province also told us that, in 1991-92, 40% of the heavy trucks which 
were examined through this program had defects. This, in turn, was only a 
slight improvement from 1990-91. 

The results, to date, of efforts to define a meaningful and practical 
fitness test are far from satisfactory. Past experience indicates that the pro- 
cess for achieving agreement among Canadian jursidictions, and their subse- 
quent implementation of regulatory change in trucking, is not only lengthy 
but produces imperfect results. We believe this to be unacceptable where the 
safety of all highway users may be compromised. 

Unfortunately, with respect to extraprovincial trucking, the federal 
government has limited levers to oblige the provinces to move toward com- 
plete, and uniform implementation and enforcement of the NSC or to agree 
on other safety related matters. However, we believe that it is of sufficient 
importance that the federal government take every possible initiative to lead 
the provinces and territories to creating a safer environment on the highways. 
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RECOMMENDATION NO. 5 
We recommend that the Minister of Transport 
appoint a senior representative to chair a working 
group to resolve expeditiously the inconsistencies 
of regulation, interpretation and enforcement 
respecting safety aspects of extraprovincial 
trucking. In the event that implementation and 
enforcement of an acceptable standard of safety 
regulations, including the National Safety Code for 
Motor Carriers, have not been achieved by March 
31, 1994, then the federal government, with 
respect to jurisdictions not in compliance, should 
withdraw the delegation to administer 
extraprovincial trucking regulation and/or withhold 
federal contributions to highway infrastructure. 


Marine 
In our review, we noted that the regulatory reforms of the NT7A, 1987 have 
had little, if any, impact in the course of the safety of the marine mode. 


TRANSPORTATION AND THE ENVIRONMENT 

The NTA, 1987 does not deal with the physical environment. Instead, federal 
rules affecting the relationship between the environment and transportation 
are set out primarily in two statutes: the Canadian Environmental Protec- 
tion Act (CEPA) and the Canadian Environmental Assessment Act (CEAA). 

The CEPA controls the use of new substances and the release of 
toxic substances, while the CEAA requires environmental impact assessments 
of projects affecting matters under federal jurisdiction. 
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Nonetheless, in a growing body of public commentary, as well as in 
significant court decisions, government has been urged to design policies 
with careful consideration to their environmental implications. While not spe- 
cifically named in our mandate, environmental concerns are now frequently 
raised in transportation matters and were a part of submissions presented to 
us by some groups. For this reason, we have felt compelled to provide some 
views on the subject. 

In examining the impact of the N7A, 1987 on the environment, we 
considered several issues. First, what have been the environmental impacts of 
transportation since the introduction of regulatory reforms? Second, what is 
the effect of environmental regulation on the competitiveness of Canada’s 
transportation system? Third, should the Act be amended to reinforce envi- 
ronmental protection? 

Data available from many sources indicate that all the transportation 
modes contribute significantly to air pollution and global warming, through 
the emission of various compounds such as carbon monoxide and nitrous 
oxide. This is especially true of the trucking mode, which is also responsible, 
directly or indirectly, for most transport-related land-based oil and fuel spills. 
Additionally, the roadbed which supports this transportation mode also 
accounts for the greatest land use of all the modes. 

The general effect of transportation on the environment varies 
depending on the impact of one of several factors, such as the overall level of 
activity across all modes, the types of shifts which may occur between modes, 
and the efficiency of transport systems employed and the efficiency of the 
technologies utilized. 

We also found that substantial effects can result from relatively small 
shifts in transportation activity from one mode to another, and especially 
from rail to trucking. 

However, it was very difficult to separate the impacts on the environ- 
ment that could be attributed to the Act from those that would have occurred 
even without the Act. We were unable to find a reliable method which would 
allow us to quantify the effects of regulatory reform. 
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It is not clear, for example, to what extent regulatory reform contrib- 
uted to the shift from rail to trucking. We cannot say it encouraged the shift 
since this trend was evident long before 1987. Nor can we say the reforms 
discouraged the shift to trucking. We can conclude, therefore, based on the 
data available, that the Act played a minor role among those factors leading 
to increased environmental impacts. 

A more general concern involves the impact of Canada’s environ- 
mental laws on the investment and operational decisions being made by the 
transportation industry. It seems clear that these laws will add to industry 
costs. 

Of the two primary pieces of federal environmental legislation, we 
can expect the CEAA to have the greatest impact on Canada’s transportation 
system, since an environmental review will have to be conducted before 
almost any transportation project can formally proceed. For example, a 
major highway development or an upgrading project that is supported with 
federal funds would require a full assessment before it could begin. 

We are confident that Canada can have strict environmental protec- 
tion without unnecessary delay and cost, but clearly this is not yet the case. 
We regard the efficiency of the current environmental review process as 
being a challenge which governments should confront immediately. 

Additionally, the CEPA could add to the cost of transportation opera- 
tions by introducing restrictions on fuels and additives, which may result in 
higher compliance costs. 

Environmental issues were not a prominent concern among most of 
those we consulted. However, some individuals were troubled that the Act 
was silent on the environment and they expressed a view that section 3 reflect 
the importance of the environment. Quebec’s Transport Ministry, for 
instance, suggested that “environmentally sound” transportation services be 
stipulated as an objective in the Act’s policy statement. 

Since 1987, public debate has often touched on the link between the 
environment and transportation. For instance, while some parliamentarians 
have called for a more rigorous assessment of transportation impact on the 
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environment, still others have argued that rail service should be encouraged, 
because they believe it to be one of the most environmentally friendly modes 
of transportation. 

It was against this background that we considered whether the Act 
should be amended to specifically reinforce environmental protection. Our 
view is that it should not be. We reasoned that the CEPA and the CEAA seem 
likely to address environmental impacts associated with most industries, 
including transportation, in an increasingly effective manner. Environmental 
laws are already in place. Additional legislation is not needed for the trans- 
port sector. 


a 


RECOMMENDATION NO. 6 
We recommend that consideration of environmental 
matters not be addressed specifically in the 
NTA, 1987 but rather continue to fall under envi- 
ronmental protection statutes of general 
application. 


This approach will help ensure that there will be no conflict or con- 
fusion between transportation and environmental legislation. 


LABOUR-MANAGEMENT RELATIONS 
The climate has changed within which labour-management relations are 
played out in Canada’s transport field. During our review, we examined 
labour-management relations in the three transportation modes most directly 
affected by the reforms of 1987 — air, rail, and trucking. While substantial 
changes have occurred over the past few years, the contribution of regulatory 
reform to these changes is difficult to gauge. 
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To the extent that it has encouraged heightened competition within 
and between modes, reform has increased pressures to reduce labour costs 
in order to improve or protect market share. However, the influence of the 
1987 reforms is just one of many factors shaping the labour-management 
environment. Generally, the performance of key sectors of the economy (i.e., 
manufacturing and resources) has a critical influence on labour-management 
relations, as do technological changes and shifting trade patterns, including 
the effects of globalization and the Canada-U.S. Free Trade Agreement. The 
transport modes must also be sufficiently flexible to adjust speedily and effec- 
tively to meet the needs of shippers. They must be able to adapt to changing 
technological developments in the manufacturing and resource industries, 
and seize the opportunities for increased efficiency which flow from techno- 
logical progress within the transport modes. 


Figure 3.1 
Average Weekly Earnings ($) 


1000 


Trucking 


Current Dollars 


All Other Sectors 


0 
78 79 80 81 82 83 84 85 86 87 88 89 90 91 


Year 
Source: Nationai Transportation Agency. 
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Employee compensation packages are good indicators of the state of 
labour-management relations, since they are normally a key element in con- 
tract negotiations. Transportation employees have been, and continue to be, 
well paid. Figure 3.1 provides information on the weekly earnings of trans- 
portation employees compared with the Canadian average. Rail workers are 
the highest paid. The average earnings for workers in the air, rail and marine 
industries are also substantially above the Canadian average. 

In 1991, only workers in the trucking sectors slipped below the 
national transportation average. This result can be explained by intense com- 
petition within the industry, where entry into the industry has been facilitated 
by relaxed controls and capital costs for equipment are much lower than for 
air or rail. Trucking also has the lowest union penetration among the modes. 

Work stoppages are also an important indicator of the quality of 
labour-management relations. Since regulatory reform, there has been no 
significant overall increase in strikes and lockouts. There were 47 strikes and 
lock-outs in the three-year period immediately preceding regulatory reform 
and 54 in the three years immediately following it. Strikes were least com- 
mon in rail and most common in the trucking industry, despite low union 
participation in the trucking sector. 
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The Carriers 


This chapter examines the impact of the National Transportation Act, 1987 
on Canada’s transport carriers. It is closely linked to Chapter 5, which deals 
with many of the same issues but from a singularly different — and not 
always complementary — perspective: the challenge of keeping competition 
alive. 

The NTA, 1987 represented a major change in government policy. Its 
regulatory reforms removed the carriers from being the dominant concern of 
government transportation policy to a very different position that stresses 
their role as a market-driven service industry whose own economic health is 
determined by the degree to which they can successfully meet the needs of 
shippers and travellers. 

The sweeping reforms triggered by the NZA, 1987 have been cited by 
some critics as the source of current structural and competitive pressures on 
the industry. Our consultations and research suggest that this assertion is 
inaccurate. In fact, the global recession, rather than regulatory reform, has 
been the single most significant factor affecting carriers. In addition, acceler- 
ating competition in North America, and indeed worldwide, has exerted a 
significant influence on the financial health of carriers. 


MODAL SHARES OF THE TRANSPORT MARKETS 
Carrier operating revenues provide a good measure of the relative impor- 
tance of the different modes of transportation. In 1990, the total for the four 
modes — rail, highway, water and air — was $32.2 billion.’ 
Highway carriers represent the most important transportation mode 
in terms of revenues generated, accounting for approximately 42% of all car- 
rier operating revenues. Air carriers account for 26% of total operating 
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revenues, while rail represents a 22% share. The 10% of total revenues gen- 
erated by marine transport reflects the absence of a Canadian deep-water 
merchant fleet.2 (See Figure 4.1.) 


Figure 4.1 
Operating Revenues of Transport Carriers 1990 


$ Billion and % Share 


‘ 
i : Highway 
ap $13.6 


Rail 
$7.1 


Total $32.2 billion 


Source: Statistics Canada 


The private automobile dominates passenger travel in Canada. When 
the car is included in an assessment of total passenger trips, by mode, it 
swamps the figures generated by air, bus and rail — whose combined totals 
account for only 9% of all passenger trips. (See Figure 4.2.) 

In 1990, passenger transportation accounted for 26% of combined 
operating revenues for all modes. Carriers in the air sector earned five-sixths 
of the total passenger revenues. In fact, 89% of total airline revenue was 
derived from passenger traffic. 
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Figure 4.2 
Modal Shares of Intercity Passenger Trips, 1990 


Private Car 91% 


Rail 1% Air 5% 
Bus 3% 


Total Trips: 266 million 


Source: Royal Commission on National Passenger Transportation 


Conversely, passenger traffic generated just 9% of the rail mode’s 
total operating revenue (including VIA Rail’s government subsidy). Intercity 
bus services, the passenger carriers of the highway mode, accounted for less 
than 3% of the highway sector’s operating revenues. In the marine mode, 
passenger ferry service was responsible for 6% of total operating revenues. 

When it comes to the movement of freight, rail is favoured for long- 
distance shipping and trucks dominate the shorter hauls.’ The volume of 
freight moved by air carriers is insignificant when compared with the abso- 
lute volumes moved by surface modes, but air freight is high value-added and 
expected to grow steadily in Canada and globally. 

Commodities transported by rail are mainly primary products such 
as grain, metallic ores and forest products. Freight rates for these products 
are far lower than those applied to high-value manufactured goods that tend 
to move by truck.‘ This difference in the nature of truck and rail cargo 
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explains why highway operating revenues are much greater than railway reve- 
nues, as illustrated in Figure 4.1, despite the far higher figure of tonne- 
kilometres recorded for the rail mode in Figure 4.3. 

Water transportation is important to a trading nation like Canada, 
but our overseas trade is generally carried on foreign vessels. The movement 
of domestic marine cargo within Canada on Canadian vessels totalled 77 mil- 
lion tonnes in 1990. This compares with 232 million tonnes of total cargo 
carried by water within Canada, between Canada and the United States and 
between Canada and overseas destinations. 


Canada’s international competitiveness is closely linked to rail 
because of that mode’s contribution to bulk shipping. Canada’s manufactur- 
ing industries rely mainly on the trucking industry to move their products, 
while rail plays a secondary role. Marine transport, while important to our 
trading capability in overseas markets, is dominated by foreign vessels. Air 


freight serves small but economically important niche markets. 


Figure 4.3 
Modal Transport of Freight, 1990 


Million tonnes Billion tonne-kilometres 


Rail Highway Air Water Rail Highway Air Water 


SOURCE: Statistics Canada 
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HIGHWAY CARRIERS 
Background 


The trucking industry> has been affected by four major economic forces: 
recession, regulatory reform, U.S. carrier competition and structural changes 
affecting its customers. 


Effects of the Motor Vehicle Transport Act, 1987 

A new approach to highway transportation was contained in the Motor Vehi- 
cle Transport Act, 1987 and the measures it introduced to standardize truck 
weights and dimensions. 

The MVIA, 1987 directed provinces to abandon the existing, restric- 
tive, entry test of “public convenience and necessity” which had previously 
been used to determine whether operators should be granted entry into the 
extraprovincial trucking industry. The new legislation substituted a “public 
interest” test. The test placed the onus on those individuals opposing a pro- 
spective licence to prove that the entry of the new operator would be detri- 
mental to the public interest. This reverse-onus test was designed to apply for 
five years and then expire. It was to be replaced by a fitness test that would 
better meet the requirements of an industry making a gradual adjustment to 
open markets and greater market competition. 

In many provinces — particularly Quebec, Ontario and Alberta — 
the reverse-onus entry test was interpreted as less restricted entry and, as a 
result, little time was allowed for marketplace adjustment. Relaxed rules of 
entry resulted in a flood of new entrants and an influx of U.S. carriers in 
transborder markets. 

As most provinces also deregulated intraprovincial trucking, they 
found that competition increased. By the early 1990s, only British Columbia, 
Saskatchewan and Manitoba retained restrictive intraprovincial regimes. In 
1991, responding to overcapacity in its trucking sector, Ontario imposed a 
two-year moratorium on new entrants to the intraprovincial market. 


COMPETITION IN TRANSPORTATION 


“4 


Highway Carrier Concerns 


Financial Performance 

To assess the health of the trucking industry, we considered the operating 
ratios generated by the sector. Operating ratios are the common standard of 
financial performance in the transport sector. They measure expenses as a 
percentage of revenues. For example, an operating ratio of 100 means that 
expenditures equal revenues and there is no return for interest payments or 
owner equity. Data from 1988 to 1991 show steady deterioration in operating 
ratios in this sector from 96.1 to 97.5. This trend has continued. As is com- 
mon when regulatory structures are liberalized, some operators in the truck- 
ing sector experienced a gradual ‘“de-capitalization” as the value of their 
licences diminished. 


Regulatory Reform, Recession, U.S. Competition 

and Structural Change 

Recession is the key factor in the Canadian trucking industry's recent decline 
in profitability, and it echoes the earlier experience of the industry in the 
United States. The deregulation of the U.S. trucking industry in 1980 was 
followed by a recession in 1981-82. At that time, the U.S. industry witnessed 
failures among carriers whose pre-deregulation performance had been weak. 
Stronger carriers and new entrants moved quickly to meet the rising market 
demand which followed the recession. 

Comparisons suggest that the U.S. industry is performing significantly 
better than the Canadian industry in the current recession. One possible 
explanation is that the management skills developed by the U.S. industry in 
the 1980s have enabled it to cope better with current economic conditions. 
Evidence suggests that the U.S. industry enjoys an advantage in deploying 
marginally superior techniques to manage factors ranging from human 
resources and general operations to pricing, marketing and quality and cost 
controls. But the difference may be attributed to experience rather than 
ability. 
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However, we must also take into account the structural change in 
Canada’s industrial base and the shifts in distribution and trade patterns. 
Goods production and distribution are becoming more “global” in nature; 
North America is rapidly becoming a truly continental market. Some Cana- 
dian subsidiaries of both U.S. and multinational parents have experienced 
reduced autonomy in purchasing transportation services or selecting distri- 
bution networks. Contract negotiations and carrier selections are increasingly 
made by centralized distribution or logistics departments and not by the 
regional operations. 

The North American Free Trade Agreement (NAFTA), if ratified, 
would accentuate this trend. It would create new demand for competitive 
transborder services and reduced need for transcontinental service. 

The NAFTA’s basic operating principle would allow the signatories to 
maintain their existing control mechanisms, such as market entry tests, but 
would require each government to treat all applicants for entry on an 
equivalent basis, regardless of nationality. For example, the Mexican govern- 
ment has agreed to harmonize international truck and bus services over the 
next 10 years. During the first phase of that transition, services in contiguous 
border states would be harmonized. By the seventh year, international truck- 
ing services could be offered throughout Mexico by Canadian and U.S. car- 
riers. Finally, by year 10, there would be no restrictions on investments. The 
harmonization of technical standards would be completed by the year 2000. 


Productivity and Employment 

Both the regulatory reforms of the MVIA, 1987 and the provincial agreement 
on vehicle weight and dimension standards® have served to increase the pro- 
ductivity of the trucking industry. Research prepared for our Commission 


found 


. evidence from truckers on the Prairies suggest[ing] that 
truckload rates have not increased for some time and, further, 


that the introduction of new, more productive trucks has 
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something to do with this. Whatever the exact magnitude of 
the reduction, the point is that the transportation system 
received a significant boost to efficiency as a result of the 
1988 agreement.’ 


Another measure of trucking productivity is the incidence of empty truck 
movements. While information is limited, our consultations suggest that freer 
market access offers more opportunity for the development of triangular 
route patterns, which help avoid empty returns by trucks. 

Employment in the trucking industry has traditionally risen and 
fallen with business cycles. We are satisfied from the available information 
that this pattern has not changed. Employment levels in the trucking industry 
appear to be much less related to regulatory reform than to the business 
cycle. 

Although average weekly earnings in trucking are the lowest among 
all transport modes, in the second quarter of 1992 they were $565, which is 
still 3% higher than the average for all industries. 


Concentration, Foreign Ownership and Business Failures 

We discovered little evidence of shifts toward or away from concentration and 
no indication that the MVTA, 1987 has influenced these trends. We also found 
no evidence of major changes to foreign ownership. 

Prior to regulatory reform, trucking firms were protected from com- 
petition through regulation. Bankruptcies were less frequent because opera- 
tors could go out of business more quickly by selling their operating permits 
— their licence to participate in a government-regulated “closed shop.” Reg- 
ulatory reform negated the value of these permits and, as a result, an 
increase in bankruptcies was expected to follow the reforms. The evidence as 
to whether this has happened is conflicting.® 
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The Fitness Test and Harmony in Regulation 

A poor financial performance is not the only serious concern of the industry. 
Industry representatives also expressed apprehension about the terms of the 
pending “fitness test” and the need for more regulatory harmony. In this 
regard, we support the Minister’s decision to allow the current reverse-onus 
entry provision to lapse.’ 

An associated issue concerning the reciprocity in regulations 
between provinces was raised. Carriers in “deregulated” intraprovincial mar- 
kets complained that they were denied access to neighbouring “regulated” 
jurisdictions while carriers from those jurisdictions had access to their “der- 
egulated” market. The complaints were centred primarily on the more 
restrictive entry controls enforced by Manitoba, Saskatchewan and British 
Columbia, but they also included criticisms of Ontario’s two-year licensing 
moratorium. 

The trucking industry is concerned that its competitiveness may be 
undermined by government interventions in the marketplace that upset the 
harmony of regulations. Despite some progress, companies point to the fact 
that there continue to be problems with the lack of uniformity in regulations 
for vehicle size and weight, with the regulatory process itself and with the 
consistency of enforcement of the rules.'? Industry representatives also spoke 
of the burden of multijurisdictional reporting involving licensing, fuel taxes 
and special permits. 

We believe that these concerns must be viewed within the context of 
a national truck transportation system and the federal role in its regulation. 
The national process which produced these difficulties needs adjustment. 


The Future 

The Canadian trucking industry has weathered difficult times over the last 
three years. Governments can help it resolve some of the problems it faces, 
but it is ultimately the industry’s responsibility to meet the new competitive 
challenges of the North American market. 
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Proceedings of the Third 
American Road Congress, 
1913 


“Tt is an idle dream to 
imagine that auto trucks 
and automobiles will take 

the place of railways in the 
long-distance movement of 
Jreight and passengers.” 


Despite the financial difficulties 
faced by the industry, only one submis- 
sion recommended a return to pre-1987 
regulation. We believe that any such 
retreat would be highly inappropriate 
and would penalize those carriers who 
have already made market-place adjust- 
ments. Carrier survival will depend on a 
capacity to embrace the technology and 
management methods successfully used 
in the U.S. and currently employed by 
some Canadian operators. As noted in a 
study conducted for our Commission, 


There is no suggestion that U.S. trucking management is in 


any way “smarter” than Canadian trucking management. The 


differences are rooted in experience, rather than intelligence. 


There is no inherent, systemic or structural reason why U.S. 


management approaches cannot be imported with ease and 


applied in Canada." 


We conclude that the performance of the Canadian trucking industry will 


improve with economic recovery. 


Having said this, we are concerned that the lack of uniformity in 
trucking regulation impedes the efficiency of the industry and compromises 
our national ability to trade between provinces and with the United States. 
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RECOMMENDATION NO. 7 
We recommend that the Minister of Transport 
negotiate with provincial governments to 

standardize operating and technical specifications 
affecting the trucking industry’s efficiency. If such 
standardization can not be achieved by March 31, 
1994, the Minister of Transport should introduce 

legislation providing for uniform operating and 
technical standards for extraprovincial trucking, 

to be administered by the provinces. 


AIR CARRIERS 
Regulatory reform has revolutionized the air transportation market. 

The National Transportation Act, 1987 allowed freedom of entry, 
exit and rate setting in domestic airline services in Canada. But regulatory 
reform in the airline market really began three years earlier, with the New 
Canadian Air Policy of 1984. 

In the eight years since, aviation has been the most turbulent of the 
transport modes. We believe that air transport constitutes the most complex 
problem facing Canadian transportation in this era of regulatory reform. 

Canada’s pre-reform market was characterized by less frequent, 
point-to-point service. It featured inflexible fare structures and services, and 
was dominated by Crown-owned Air Canada. 

Today, customers enjoy far more frequency in flights — even on 
routes with low traffic volumes — flexible fare options and discount pricing 
and a range of service innovations. Competition exists, with a number of new 
entrants testing the market. Aggregate fare levels did not fall, but neither did 
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they match the increasing costs incurred by operators. For consumers, regu- 
latory reform has been largely a success. 

For the carriers, the era has been highly problematic. Airlines have 
changed as businesses, incorporating a range of innovations. Airline manage- 
ment today has a broad range of aircraft types in its fleets. They also manipu- 
late “hub and spoke” route structures, which make use of an array of 
sophisticated marketing and business management tools: computer reserva- 
tion systems, yield management programs, frequent flyer plans. International 
alliances ranging from equity swaps to code-sharing have been developed. 
The Canadian market has seen the privatization of the Crown carrier and the 
development of two dominant airline “families,” each featuring a major 
scheduled carrier with a battery of regional feeders. 

But the past eight years have been turbulent, and those that have 
survived have emerged from the 1980s with serious problems. Many of the 
independent scheduled operators are out of business, and by 1992 both 
major scheduled carriers were in dire financial straits. 


Origin of the Problems 

In some respects many of the current problems are products of factors which 
were present in the market even before the reforms of 1984 to 1987. The 
size disparity between the two major carriers may have encouraged a desper- 
ate competitive struggle. Air Canada’s dominance in terms of equipment and 
domestic and international routes forced any second carrier to choose 
between status as a secondary player or as a direct challenger to Air Canada 
in the entire market. With the 1987 acquisition of CP Air by PWA Corporation 
(PWA), it became clear that the newly formed company, Canadian Airlines 
International, was going to take the latter course. But with Air Canada already 
serving most routes, the presence of a new, fully national carrier ensured 
excessive capacity and tough competition in every market. 

The de facto deregulation of 1984 was followed by a number of 
good years for the Canadian economy and for the major air carriers, which 
were generally profitable between 1984 and 1987. Air Canada was still a 
Crown corporation, with highly advantageous access to capital. PWA and 
Wardair were able to raise new equity through the sale of shares. | 
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The year 1988 was an excellent one for air traffic, and a more mod- 
est expansion was also recorded in 1989. The carriers had achieved relative 
market parity and might have been expected to lessen their intense and 
expensive competition, especially since Air Canada was privatized over this 
period and now served profit-oriented shareholders. 

By December 31, 1989, Air Canada’s balance sheet was much 
healthier than two years before, whereas Canadian Airlines International’s 
situation had deteriorated.'? Nevertheless, a casual observer might have con- 
cluded that the market-place was normal. But detailed observation would 
have detected worrisome trends. 

Domestic air traffic was essentially stagnant. The decade ended with 
traffic down 6% from 1981. In addition, airline yields, a critical measure of 
carriers’ financial returns, were falling almost yearly in the international and 
transborder markets. By 1991, yields from international flights averaged only 
61% of domestic yields. (See Figure 4.4.) 


Figure 4.4 
Yield on Scheduled Air Passenger Services 


Real Terms: Cents per Passenger-kilometre (1986 cents) 
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Source: Statistics Canada 
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When the NTA, 1987 was passed, operating ratios (a measure of 
operating expenses in relation to operating revenues) were 94%. Four years 
later, in 1991, operating expenses exceeded operating revenues. This was a 
sign that owners’ equity was being bled off to keep the carriers operating. 


Mergers 

Canadian Airlines International was formed by PWA through the integration of 
CP Air, Pacific Western Airlines, Nordair and Eastern Provincial Airlines. The 
challenge of integrating different companies had a significant impact on the 
operator’s overall cost. By 1991, PWA had lost the substantial cost advantage 
over its rival that its predecessor carriers had enjoyed. 

The 1989 purchase of Wardair was the most ambitious merger and 
came at enormous cost to PWA shareholders.'? This was a fateful decision, 
because intense market-share competition continued even with the third car- 
rier removed. 


Aircraft Purchases 
The year 1990 has been accurately described as the beginning of the crisis 
for the Canadian airline industry. Airline passenger traffic in Canada fell 15% 
in 1991, due in large part to factors such as the Gulf War and the introduc- 
tion of the GST. The recovery in the first three quarters of 1992 has been 
only of the order of 4%. Air Canada and Canadian Airlines International both 
incurred net losses in 1990; in 1991, the losses were much greater; and in 
January-September 1992, Air Canada lost $307 million and Canadian Airlines 
International $106 million. 

But perhaps it was aircraft purchasing decisions in the late 1980s 
that proved most crucial. By the end of 1989, Air Canada was committed to a 
$3.8 billion fleet renewal-expansion program, with 47 aircraft to be delivered 
in 1990-94. (Air Canada’s total operating revenues were $3.1 billion in 
1989.) Canadian Airlines International’s commitments in 1988 for aircraft 
deliveries in 1989-94 were $1.6 billion, while lease and option contracts 
covered a further 52 aircraft. The effects of these purchasing decisions on 
long-term debt and capitalized leases are shown in Figure 4.5. 
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Figure 4.5 
Long-Term Debt + Capitalized Leases 


Millions 


Air Canada PWA Total 


As of: 
December 31, 1983 $1093.00 $ 983.00 $2076.00 
December 31, 1991 $3017.00 $1523.00 $4540.00 


176% 


55% 119% 


Percent increase 


Source: Sypher 


Some newly delivered equipment was consigned to storage because 
it was not immediately required. In 1991, Air Canada still had $1.4 billion in 
new aircraft commitments and Canadian Airlines International $0.9 billion. 
Airlines in Canada were not alone in ordering a large number of new aircraft 
in the 1988-89 boom period. But major U.S. carriers and other foreign air- 
lines have cancelled orders or deferred deliveries to survive the current cri- 
sis. Driven by aggressive competition, Canada’s airlines have apparently been 
slow to reduce their commitments. 

Air Canada and Canadian Airlines International’s debt/equity ratio 
deteriorated to 77/23 by the end of 1991, worsening in 1992. The two major 
airlines have virtually no access to new equity capital because of their exces- 
sively leveraged balance sheets, low share prices and continuing operating 
losses. 

It is easy but not completely fair to criticize various corporate strate- 
gies. Airline mergers were extremely common throughout the world during 
the 1980s, and most airlines assumed large commitments for aircraft during 
the same period. Certainly it was not only the airlines that were surprised at 
the severity of the recession which was to commence in mid-1990. Nonethe- 
less, we do conclude that their difficulties were largely a product of the 
carriers’ decisions, and not unique to a market which had recently been 


deregulated. 
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We also observed that government regulation is not necessarily pro- 
tection from a recession. Severe labour reductions are occurring in airlines 
around the world, both in highly deregulated markets like the U.S. and in 
highly regulated markets such as France, and Germany. Lufthansa, which is 
still majority-owned by the German government, lost $802 million in the first 
half of 1992, despite growth in traffic. Air France was recently refinanced 
with $1 billion in state investment and more appears to be needed. 


Today’s Market 

Our research also suggests that a substantial shift in the economics of the 
airline industry has taken place. A major test of airline management skill, at 
any time, is the acquisition of aircraft assets. The dramatic decline in the 
market value of aircraft assets, combined with low inflation expectations for 
the near future, has deprived the airline industry of significant amounts of its 
underlying value, seriously complicating investment plans and financing. 
Some of the aircraft in Canada’s airline fleet have lost more than a third of 
their value in less than three years. 

In addition to this factor, the basic business of moving passengers is 
today a difficult one in which to realize large profits. Customer loyalty is low 
and demand appears to be very price-elastic. 

Like other service industries, airlines have difficulty differentiating 
their product in a homogeneous market. Few innovations can be protected 
from imitation for long, while different levels of service are limited by the 
commonality of the aircraft, terminal facilities and workforces involved. In 
addition, there are unique technical challenges relating to capital investment 
in the sector. 

In the 1980s, there was a lengthy “queue” for new aircraft orders. 
Airline executives found themselves placing huge orders years in advance, 
then happily riding the appreciating value of an asset in great demand or 
dolefully attempting to unload options or actual assets into a shrinking mar- 
ket. The two major carriers in Canada are now suffering seriously from the 
latter condition. There is a huge overcapacity in the Canadian industry, as is 
demonstrated by the example in Figure 4.6. 
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Figure 4.6 
Over Capacity — Toronto to Vancouver Daily Service, Summer 1992 


Company Departure Time Air Craft Type Seats 


AC 
Canadian 
AC 
Canadian 
Canadian 
AG 
Canadian 
AC 
Canadian 
AC 
Canadian 
AC 
Canadian 
AC 
AC 


TOTALS 
Flights and Seats 
Daily Traffic - Domestic & International Passengers (1990) 


Source: Sypher 


The supply/demand balance is difficult for even one operator. Mar- 
kets grow slowly, but to increase service to meet demand means the intro- 
duction of an additional aircraft, which tends to oversupply the market — 
however briefly — when it is deployed. One cannot introduce half an air- 
plane into a market. Additional operators fighting to meet the same growth 
projections will exacerbate the situation. Since airlines services are a very 
perishable product, the impact of excess capacity is very serious. The 
moment the aircraft leaves the ground, the value of an empty seat becomes 
zero. Almost any return is better than nothing. Consequently, there is a natu- 
ral tendency to price with increased competitiveness to ensure a full aircraft, 
but it is not easy to isolate the impact of such pricing to the empty seats. 
Instead, the price cutting affects the overall market. 


oe 


COMPETITION IN TRANSPORTATION 


Market Size 
During our consultations we encountered the allegation that “Canada’s mar- 
ket is too small to support two major carriers and therefore a monopoly is 
necessary.” We do not endorse this suggestion that the market is somehow 
dysfunctional. Many Canadian industries are dependent on international suc- 
cess to sustain themselves because they are larger than Canada’s market will 
support. Canada’s two largest air carriers have occasionally been highly prof- 
itable in some international routes and enjoyed a relatively large domestic 
market. For example, their combined revenues in 1990 exceeded $6 billion. 

We recognize that a monopoly might be the most advantageous 
model for the operator, but we cannot see why consumers should be placed 
in this situation. The argument seems to imply that a “major” air carrier 
must be of a certain character and size and that it is the market which must 
adjust to support it. In fact, Canada is served by numerous air carriers and 
many mix domestic and international operations. 

Distinctions between “charters, 
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regionals” and “national” sched- 
uled carriers imply that different economic forces are working in each cate- 
gory, but in fact airline management in each category is working with the 
same essential business equations of price, demand, capacity and cost. None 
carries special public duties, and each structures its operations in the man- 
ner most likely to profit. 


Future Prospects 
In Annex A of this report, we examine a number of methods by which gov- 
ernment could encourage competition in the marketplace, even in the event 
of the failure of one or the merger of both major carriers. Our conclusion is 
that partial, “imported” competition will not satisfy consumer demand and 
that protectionism will encourage further “leakage” to the United States. We 
also conclude that any significant domestic competition from any source 
would, in all likelihood, place insupportable pressure on the existing sched- 
uled operators. 
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In the fall of 1992, a choice seemed to be developing between a 
highly protectionist strategy, which might preserve one or both carriers with 
much of their employment, and a competition oriented strategy, which would 
benefit consumers but likely damage the vulnerable Canadian operators. This 
bleak choice may have been deferred through a series of actions: Air 
Canada’s announced investment in Continental Airlines and its alliance with 
United Airlines (UAL); PWA’s employee participation, further negotiations 
with American Airlines (AMR) and financial support of $50 million from the 
federal government; and the Government of Canada’s continued negotiation 
of a bilateral agreement with the United States ue ae 

This situation was not resolved a 
as our report was finalized, and neither Air Transport Association of 
carrier could be considered financially Canada 
secure. Both are still high-cost operators, 
and both have excesses in aircraft capac- 
ity and labour. But we feel that it was 
generally understood that Canada’s air- 
line sector is not purely a domestic 
industry and its future can only be 
planned within an international context. 

At the time of writing, it is difficult to see how the existing operators 
can survive without serious rationalization, new sources of capital and per- 
haps some form of protection from competition. However, the essence of a 
competitive market-place is the freedom to fail, and there is no reason to 
believe, even in a worst-case scenario, that Canadian consumers must be 
deprived of essential air services or that Canada’s large domestic airline mar- 
ket would not employ tens of thousands of workers — regardless of the fate 
of these specific incumbent companies and their creditors. 

We therefore have attempted to examine two aspects of the industry 
which are not directly connected to the fate of the two largest existing opera- 
tors. First, we consider the factors which will be necessary for success by 
Canadian air carriers, including improved operating costs and infrastructure. 


“In the 1990s viability 
means profitability for 
Canadian air carriers and 
profitability means reducing 
costs.” 


i. 
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Second, we examine the coming evolution of international airline regulatory 
structures, which may offer both challenges and opportunities to Canada. 


Industry Strategies 

Successful Canadian carriers will have to be lower cost operators with a 
secure position in an airport hub. They must also be involved in a number of 
alliances with other carriers. Longer-term government policy must support 
such a situation while playing a strong role in the enforcement of competition 
laws to deter market abuses. 


Costs 

The airline industry in Canada can ensure its survival only if it moves rapidly 
to drive its unit costs down toward U.S. levels. In 1991, the average unit cost 
for the largest seven U.S. carriers combined was $.106 per revenue passen- 
ger kilometre (RPK)'*; Air Canada’s and Canadian Airlines International’s 
combined average unit costs were 50% higher. Table 4.1 summarizes this 
comparison. 

Clearly, significant additional productivity gains will be a key part of 
any effort to bring costs in line with the U.S. marketplace. As Table 4.2 indi- 
cates, U.S. revenue passenger kilometres (RPKs) per employee are 35% 
higher than Canadian RPKs per employee for the major jet carriers. 

Until the unit costs of jet carriers in Canada are closer to U.S. jet 
carrier costs, it is likely that the major Canadian carriers will not be competi- 
tive on transborder routes and many international routes and will be forced 
to cross-subsidize these routes from high domestic fares. 


CHAPTER FOUR 


Table 4.1 Comparison of Top Seven U.S. Carriers! with the 
Canadian Level I Carriers 


1991 (millions) 
US. Cdn 
Revenue $57,083 $6,441 
Operating Expense $58,254 $6,695 
Operating Profit ($1,171) ($254) 
Profit Margin -2.05% -3.94% 


Interest Expense $1,349 $254 
Wage Expense $20,043 $2,059 


Fuel $8,387 $937 


875,522 63,576 
549,664 42,130 


Cost/RPK $0.1060 $0.1589 
Cost/ASK $0.0665 $0.1053 
Revenue/RPK $0.1039 $0.1529 
Revenue/ASK $0.0652 $0.1013 


1. US. carriers include AA, DL, NW, WN, UA, US, HP. Canadian carriers include Air Canada, 
Canadian Airlines International 


2. available seat kilometres 
3. revenue passenger kilometres 


Table 4.2 Comparison of Three U.S. Carriers! with the 


Canadian Level I Carriers 
1990 1990 1991 
US. Cdn Cdn 


Employees 219,000 40,000 36,600 
RPK (millions) 339,534 48 685 42,130 
1,550,385 1,217,120 1,151,082 


1. US. carriers include AA, UA, DL. Canadian carriers include Air Canada, Canadian Airlines International 
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Airport Hubs 
Successful carriers of the future will dominate a large “hub” airport. The 
“hub and spoke” system is one of the most common forms of airline net- 
works and offers airlines many ways to maximize revenues and control costs. 
There are several variations to hub and spoke. The simplest hub is one cen- 
tral point connected to cities on the periphery. In Canada, the airlines oper- 
ate an essentially linear network, with regional gateways in Halifax, Montreal, 
Toronto and Vancouver. In the United States, most carriers operate several 
hubs, each strategically situated to serve traffic between specific quadrants.’ 

Several elements account for the popularity of hub and spoke sys- 
tems. The most important is economies of scope. This concept applies when 
a firm already offering certain services enjoys a competitive advantage in 
broadening its product line still further. A hub network offers economies of 
scope because each spoke supports every other. If an airline operates a hub 
with flights to 20 cities, it can serve 210 city-pairs. If the airline adds 20 
more spokes to the hub, it can serve 820 city-pairs. While doubling its costs, 
it has almost quadrupled its revenue potential. The process continues until 
the airline either exhausts the selection of possible points, experiences hub 
congestion or experiences a loss of traffic from other companies following 
similar strategies. 

It allows carriers to serve a passenger for the entire journey rather 
than rely on other airlines for traffic feed and be forced to share through 
ticket revenues with competitors. It also makes possible service to smaller 
centres that have too little traffic for even a modest nonstop service. It allows 
carriers greater control over product quality. A large portion of the com- 
pany’s activity occurs at a few strategic points, where it can be monitored 
closely. 

However, many U.S. hubs are saturated. Expansion of services 
becomes difficult because of runway constraints and very high investment 
costs. 
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In a more liberalized environment, congestion in the U.S. may offer 
an opportunity for Canada. Two airports in Canada, Toronto’s Lester B. Pear- 
son International Airport and Vancouver International Airport, have the 
potential to be significant, if not dominant, hubs both domestically and conti- 
nentally. Other airports, especially Montreal, may benefit from their geo- 
graphic location and uncongested infrastructure. Although the linear nature 
of the Canadian market prevents Pearson and Vancouver from achieving the 
same strength as some major U.S. hubs, they can still serve a larger and 
growing market if provided with the necessary infrastructure and services. 
The potential for growth, with its associated employment and economic 
impacts, is high. 

Toronto owes its current aviation dominance in Canada to the large 
size of the local market. This alone is sufficient to assure Toronto’s hegem- 
ony. Toronto dominates Canadian traffic flows to a far larger extent than New 
York prevails over the rest of the United States. In 1991, over 21% of 
Canada’s domestic passengers were either enroute to or travelling from 
Toronto. 

Despite Toronto’s importance as a gateway to Canada, Pearson is, at 
present, less oriented to connecting passengers than many other airports. 
Less than 25% of Pearson’s traffic is connecting, while at some U.S. airports 
this proportion exceeds 50%. 

On August 19, 1989 the government announced that it would con- 
struct three new runways at Pearson, raising capacity an estimated 25%. 
However, three years later, the environmental assessment review had not yet 
been completed. A program to refurbish the terminals at the airport was 
announced on October 17, 1991, but a contract was not awarded until 
December of 1992. 

In Vancouver, an additional runway was announced in 1990 and an 
environmental assessment review completed. However, as noted in Chapter 6, 
while the project has full approval, it has been delayed by financing 


complications. 
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Both Pearson and Vancouver have experienced difficulties with air 
traffic control shortages, a situation that became so serious in Toronto that 
the airport’s capacity was capped at 72 flights per hour in 1989 and has only 
recently returned to its engineered performance standard of 82. 

Pearson’s potential is also affected by limits on air carriers’ access 
under Canada-U.S. air transport agreements and by customs limitation. 

The development of these facilities at a faster rate is a critical prior- 
ity since it could position those cities and Canadian carriers to seize impor- 
tant growth opportunities. 


Alliances 

Because airline alliances across national boundaries seek to mimic the bene- 
fits of a single multinational carrier, they frequently challenge existing regula- 
tory barriers. Lengthy delays can be incurred by the operators as each new 
precedent is considered. 

Alliances are designed to achieve two key benefits, including “cap- 
turing” the passenger through code sharing, schedule integration, prorating 
and frequent flyer programs so that the passenger will use the alliance for 
travel anywhere in the world, and cost reduction through better use of 
existing resources and through use of low cost facilities.'” 

Alliances are not uniform. They range from outright majority control 
to very loose code-sharing or marketing agreements. 

British Airways is a prime example. This carrier: 


¢ owns 49% of Deutsche BA, a German domestic carrier, 

* owns 49.9% of TAT, a French Domestic carrier, 

¢ had made an offer for 44% of the total equity of US Air (and 
21% of the voting interest), 

¢ has been negotiating with KLM and is currently bidding on a 
35% stake in Qantas, and 

¢ has a stated intent of creating a Global Master Brand — a single 
name, and network and so on — within the next three years.'* 


CHAPTER FOUR 


Multinational Groups 

Many industry analysts believe the world airline industry will be reduced to 
six to eight carrier “families” or alliances within the immediate future and 
that these alliances could carry 90% of the world’s revenue passenger 
kilometres. 

One analyst’? recently predicted the key carriers would be American, 
Delta, United, Northwest/KLM, British/US Air, Air France, Lufthansa and 
JAL/ANA. 

Some of these operators are interested in alliances with Canadian 
carriers. Canada has a large domestic market, and the two major Canadian 
carriers are not insignificant. 

Observers have predicted the emergence of multinational carriers 
for years, and we do not expect national boundaries to disappear overnight. 
But it would be shortsighted not to prepare Canada for this eventuality. 


International Considerations 

We believe the 1944 Chicago Convention, which served Canada well for 
decades after World War II, is now becoming a disadvantage, limiting the 
marketplace for Canadian carriers and encouraging protectionism. The 
regime established by the Chicago Convention divides the world aviation mar- 
ket into a huge patchwork of “bilateral” exchanges, offering no prospects for 
growth beyond the scope of the home country’s population. 

No matter how effective a Canadian carrier might be, its service to 
large markets like Germany, the United States or Japan will be limited by the 
Canadian demand for that market. If these rules had applied to other Cana- 
dian service industries, successful international performers such as engineer- 
ing, entertainment and telecommunications companies would have been 
seriously restricted. 

We believe that the airline sector is on the brink of major change. 
Large transnational investments — KLM in Northwest Airlines, British Airways 
in Qantas, Air Canada in Continental — are indications of the future. It is the 
movement of needed capital which is breaking down protectionist barriers. 
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In their place may be domestic and international alliances, an 
approach which is already underway faster than governments worldwide are 
prepared to deal with it. Protectionism may give way to an era in which states 
compete to host all or part of concentrated airline groups. 

Canada must be ready if and when the old order passes. A new stan- 
dard for evaluating foreign investment in Canadian aviation should be 
designed, modelled after Canada’s approach to other sectors involving mul- 
tinational entities and stressing guarantees of employment or investment 
rather than national ownership and control. Though this approach, which 
might be termed the “Investment Canada’””’ model, may be difficult to intro- 
duce, it has obvious strengths. It is based on the assumption that production 
of services is mobile, and as we commented earlier in this report, the gov- 
ernment’s chief concern lies with the overall strength of the economy rather 
than protection of individual enterprises. It may be that in the airline indus- 
try, as in others, governments will soon both facilitate foreign investment in 
their carriers and encourage the establishment of foreign-owned carriers. 


RAILWAY CARRIERS 
Background 
Although the Canadian railway network comprises 25 railway companies, the 
dominance of a duopoly of Class I railways remains the most prominent fea- 
ture of the industry. 

Canadian National and Canadian Pacific dominate the Canadian rail 
industry. Their networks include 89% of main and secondary lines in Canada 
and they handle a similar proportion of the country’s rail freight traffic. 
Clearly this poses a challenge for a transportation policy dedicated to 
competition. 

The main thrust of rail provisions of the NZA, 1987 was directed 
toward this challenge, and a number of measures were created to assure a 
competitive advantage for shippers. Devices such as confidential contracts, 


CHAPTER FOUR 


expanded interswitching limits, competitive line rates and final offer arbitra- 

tion were all products of the Act designed to encourage greater competition. 
Five years after their creation, 

we have concluded that these provisions Council of Forest Industries of 


have indeed benefitted the shippers they British Columbia 
were intended to serve. However, the sit- 

uation faced by the railways has deterio- “We firmly believe that the 
rated and may become very serious in viability of the Canadian 
Fictdecade: railways depends primarily 


Competitive pressures have 0” them competing, focus- 
forced down the rates which the railways S#”S 0 their strengths and 
have been able to charge shippers. The  0/inuing to be more inno- 
most profitable traffic has often been lost — “4/ve, productive and mar- 
to the trucking industry. The railways are ket oriented.” 
largely left with the transport of bulk ire 
products, where rate increases are constrained because these products are 
required to compete in highly price-competitive world markets. 

Attempting to reverse the clock and tag the shipping community with 
higher costs would be both ill-conceived and unsuccessful. The challenge, 
then, lies in an agenda for the rail sector which allows its transition to a 
competitive, healthy industry serving Canada’s commodities and manufactur- 
ing industries. 


History 

Arguably, Canada has never had a stable, market-driven railway sector. The 
Canadian Pacific Railway (CP Rail) was granted a monopoly as compensation 
for the huge costs of the original transcontinental line. When the monopoly 
expired, Canada was embroiled in a frantic era of railway speculation. This 
era collapsed in spectacular fashion and led to the creation of the Canadian 
National Railways (CN) in 1919. 
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Hardly a commercial venture, CN was born of four bankrupt rail- 
ways, themselves parents of dozens of smaller, defunct lines. Far from build- 
ing on a growing market, Canada’s rail sector has had excessive capacity for 
all of this century and has carried huge debts — $1.3 billion in 1924. 

Not surprisingly, much of the history of Canadian railways since that 
time has been a curious battle to simultaneously invest in competitive infra- 
structure, while escaping the excess. Meanwhile, the trucking industry has 
steadily eroded the railways’ traditional markets and has surpassed the rail- 
way as the preferred means of transport for many markets, including short 
haul, or light manufactured products. 


The 1980s 

From 1980 to 1991, railway freight traffic increased by roughly 1% per 
annum. This was a slower rate of increase than in previous decades. At the 
same time, traffic in manufactured goods continued to shift away from rail to 
trucking. 

This fairly stagnant market forced continued rationalizations within 
both Class I companies. Railway employment in Canada fell dramatically 
through the 1980s. CN currently employs 31,900 people (1991), down 44% 
from 1981. CP Rail employs about 22,000 people (1991), a fall of 35% from 
1981. Track has been abandoned and the use of rail cars and other 
resources has also been reduced. 

We are concerned with the rigidities of railway cost structures, 
which have been unresponsive to revenue declines. Since revenue projections 
for the future are flat or downward, we believe that Canada’s rail sector has 
become quite vulnerable and will require rapid adjustments in both internally 
and externally generated costs. 


Financial Outlook 
The pre-tax rates of return on capital earned by CP Rail and CN are depicted 
in Figure 4.7. 
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Figure 4.7 
Rates of Return (%) CP Rail and CN Rail 


ma CP Rail 
wae’ CN Rail 


1985 1986 1987 1988 1989 1990 


Source: IBI 


In 1988, the operating ratios of both companies averaged 85%. By 
1989-90 CN’s operating ratio had increased to 94.4% and CP Rail’s stood at 
90.8%. 

If the end of the recent recession permitted a return to 1988 levels, 
which is far from assured, carrier finances still would not be healthy. A ratio 
of 80%, for example, would represent a reasonable but not spectacular 
return on investment of 10.5%. But to achieve this level, the railways would 
need to find $470 million in annual savings or revenues.?! 

New capital investment by the railways declined throughout the 
1980s, with the only major exception being the heavy investment by CP Rail 
in the new Rogers Pass tunnel. In real terms, the combined average annual 
capital investment by CN and CP Rail from 1989 to 1991 was only 40% of the 
figure recorded for the 1982 to 1984 period. Railway equipment does not 
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have an indefinite lifespan and replacement cannot be postponed forever. 
Eventually reductions in capital spending will affect those investments essen- 
tial to ensure the safe and efficient movement of trains. 

The average revenue per ton-mile for the two railways has also 
declined. After following the consumer price index very closely for years, 
railway revenue per ton-mile fell abruptly in 1985, and continued to fall in 
current dollars for the rest of the decade (see Figure 4.8). 


Figure 4.8 
Freight Revenue and Price Index, 1970-91 
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Comparison with U.S. Railroads 
The performance of the Canadian rail carriers might be of importance only to 
their shareholders if it were not for the presence of Class I railroads in the 
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United States, some of which are in a position to offer competition for Cana- 
dian shipments. 

Prior to the Staggers Act of 1980, U.S. railroads were subject to very 
detailed economic regulation. In the decade preceding the Staggers Act, the 
financial situation of major U.S. Class I railroads deteriorated. Some lines 
experienced increases in rail accidents due to deteriorating infrastructure, 
while other major railroads in the northeast went bankrupt. In response, the 
U.S. government created a state-owned company, Conrail, to take over the 
bankrupt railroads. The federal government also adopted measures which 
favoured the rationalization of the rail network and it provided financial 
assistance to other ailing carriers. 

The passage of the Staggers Act, coupled with fiscal encouragement 
to railroad investment and financial assistance to maintain services required 
in the public interest, helped reverse the situation. The U.S. railroads 
emerged from this period with a competitive advantage over their Canadian 
counterparts. In the decade that followed the Staggers Act, U.S. railroads 
became more market-responsive, undertook sweeping rationalization pro- 
grams and restored their financial viability. Conrail was subsequently priva- 
tized, and is now a profitable operation. 

From 1981 to 1991, the number of employees of U.S. Class I rail- 
roads fell by over 50%. Today, employment compensation represents only 
28% of the operating expenses of U.S. railroads. In Canada that figure is 
closer to 40%. 

During 1989-90, the average operating ratio for U.S. Class I rail- 
roads was 88.2%. Of all U.S. railroads, only Norfolk Southern managed to 
achieve an operating ratio below 80%. 

Clearly, Canada’s railways must confront a real and growing compet- 
itive challenge from south of the border as they plan a future within a conti- 


nental market. 
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Planning for the Future 

We believe that the evidence demonstrates that Canadian railways face serious 
challenges in the 1990s. The current situation is not sustainable. The even- 
tual cost to the national economy, and perhaps to the government as the 
shareholder of CN, could be very great. 

Even an optimistic observer would acknowledge that Canada’s rail- 
ways cannot make a contribution to increasing national economic competi- 
tiveness unless major changes are made to their structures and costs. 

We believe that a national strategy is necessary to return the rail 
sector to health. We believe that strategy will require the active participation 
of railway management and labour, as well as that of the federal and provin- 
cial governments. 

We also believe that there is some evidence that shippers are 
increasingly prepared to support changes which could make the railways 
more competitive. But the task is daunting nonetheless. 

On the next few pages we offer the elements of a strategy to reduce 
the costs which plague our rail carriers. 

Railways must be allowed to lower their infrastructure costs through 
plant rationalization — by way of abandonment or conveyance of lines to 
short line operators, by way of track sharing, and possibly by separating rail- 
way infrastructure from the operation of trains. 

Efforts are required to bring labour costs and productivity levels in 
line with those attained by the U.S. railroads and evident in our trucking 
industry. Finally, some way must be found to alleviate the tax burden on the 
Canadian railways. 


Plant Rationalization 

The first and most significant cost item which lies within the control of the 
government is the easing of restrictions on track rationalization. These 
restrictions have forced the maintenance of oversized rail networks for both 
of Canada’s Class I railways. 
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The issue of rail abandonment has been debated for years. It contin- 
ues to evoke strong feelings today. Attitudes formed when the railways were 
unchallenged monopolies have lingered, even though the competitive situa- 
tion of the railways has dramatically changed. We believe that it is now 
appropriate, and indeed essential, to liberalize the rationalization process. It 
is time to allow railways to respond to their declining revenues with appro- 
priate cost reducing adjustments. 

However, we recognize that the loss of a rail line can be traumatic 
for shippers and for municipalities. As a result, we have attempted to con- 
sider mechanisms by which public authorities could continue service for 
public policy reasons after the original operator had announced its intention 
to exit the market. 

As noted earlier, Canada has had excessive rail capacity since the 
1920s. We have also allowed economic considerations to play a steadily 
increasing role in the rationalization debate through the last three decades. 
The NTA, 1987 took a substantial step by declaring that economic considera- 
tions would be paramount in the decision-making process. If a line is losing 
money, the carrier will generally be allowed to exit. The public interest over- 
ride of that decision is only valid if the National Transportation Agency deter- 
mines that profits are a probability in the future. 

This removed the social and regional considerations which had been 
a part of the 1967 legislation. 

The new Act imposed a statutory limit on abandonment applications. 
During the first five years after passage of the Act, a railway could not aban- 
don more than 4% of total trackage in any one year. We note that neither CN 
nor CP Rail utilized its entire 4% limit in any year. In fact, from 1988 to 1992 
CN applied for only 7% of its total trackage and CP Rail for 9%. 

It is not entirely clear to us why the railways have not used their full 
allocations. But we suspect that the restrictiveness of the process, its cost and 
its complexity serve as an impediment. A degree of internal resistance may 
also have been a factor. 


COMPETITION IN TRANSPORTATION 


Plant rationalization could considerably reduce the operating 
expenses of Canadian railways. According to CN, for example, just one-third 
of the company’s track handles 90% of its tonnage. 

In 1990, the average density of traffic on CN and CP Rail together 
was 9.8 million gross ton-miles per mile of track. This represented only 60% 
of the traffic density achieved by the seven largest U.S. railroads. 

Within the Canadian rail system, 3,200 miles of track is very low 
density line, carrying less than 0.2 million gross ton-miles per mile. This very 
low density track accounts for about 10% of the total track. If this trackage 
were abandoned, there would be a saving of almost $50 million per annum 
to the Class J railways. 

A further 10,800 miles of track, constituting 34% of the total railway 
mileage, is low density. If this trackage was abandoned or sold as short lines, 
there would be a further annual savings of $210 million. Overall, some $260 
million per annum could be saved if both very low and low density track 
were removed from the mainline networks. 

We believe that the freedom to enter and exit a market is an essential 
feature of the competitive marketplace. We also believe that the size of the 
physical plant has a strong connection to levels of employment and corporate 
structures. The size of that physical plant must be changed if Canadian rail 
carriers are to effectively compete with our continental neighbours. This pro- 
cess of plant rationalization must meet three goals. First, it should allow com- 
mercial freedom for railway operators to exit a market without having to 
demonstrate financial loss or the absence of public need. Second, the pro- 
cess should permit a reasonable opportunity for commercial, provincial or 
local community interests to acquire railway lines in which national opera- 
tors are no longer interested. Third, since the interest of the railway may 
differ from the interest of the nation, the process should allow governments 
to assume responsibility for railway lines found to serve the public interest. 

The public interest is a concept which could be subject to abuse if 
it is not carefully defined. We believe, however, that if the public interest were 
properly defined and the process we propose prudently administered, the 
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Canadian taxpayer would not become responsible for uneconomic railway 
lines, except in the most compelling circumstances. Those compelling cir- 
cumstances might include interswitching access and a rail line that provides 
the only land transport access to an isolated communities. It will be impor- 
tant to establish clear public interest criteria before any revised regime is 
enacted. 

We have attempted to design a regime which, while recognizing that 
business decisions should not be hindered, also permits flexibility in arrang- 
ing the disposition of railway lines. For example, part of a line could be sold 
privately by a national carrier; part might be sold through the regulatory 
process to a short line operator or provincial government; part might be 
operated by a contractor in the public interest; or part might be maintained 
but not operated, for an identified future public use. In any case, recognition 
of the public interest should not entail inappropriate public expense. 


RECOMMENDATION NO. 8 
We recommend with respect to abandonment of 
railway lines: 


Freedom to Exit and Public Interest Duty 


(a) The NTA, 1987 be amended to permit federally 
regulated railways to discontinue railway line 
operations, whether through conveyance or 
abandonment, without being required to demon- 
strate financial loss or absence of public need; 
and 


(b) As a condition of the preceding recommenda- 
tion, the NZA, 1987 be amended to confer on the 
Agency a general jurisdiction to determine 


(c) 


(d) 


(e) 


(f) 
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whether abandoned railway line should be con- 
veyed, retained or operated in the public 
interest. 


Flexibility of Outcomes 


The abandonment and line conveyance provi- 
sions of the NZA, 1987 be amended to allow for 
the combination of several possible usage out- 
comes for the particular railway line sought to 
be conveyed or abandoned. 


Abandonment Procedures 


As a condition of its abandonment notice, a rail- 
way company be required to submit to the 
Agency: 


i) a reserve proposal to provide annual operat- 
ing and capital renewal services for the railway 
line; and 


ii) information on traffic and infrastructure con- 
dition to be provided to outside parties for the 
purpose of tendering offers for the purchase 
and/or operation of all or part of the railway 
line. 


During the six-month abandonment notice 
period, the Agency shall determine whether 
some or all of the railway line should be sold, 
maintained, or operated in the public interest. 
The Agency may hold public hearings for this 
purpose. 


If the Agency determines that no public interest 
exists in any or part of the railway line: 


(g) 


(h) 


(i) 
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i) any parties shall have the right to submit 
offers for the purchase of such railway line 
within 15 days of the Agency’s decision; 


ii) the Agency may extend the effective date of 
abandonment pending negotiations between the 
railway company and offerors; 


iii) if no offer is received, the Agency shall 
advise the railway company, which would then be 
free to dispose of its property at the end of the 
six-month abandonment notice period. 


If the Agency determines that any part of the 
railway line is in the public interest, the Agency 
shall publish invitations to tender bids for the 
purchase of the railway line or to provide ser- 
vices for its annual capital renewal or operation. 


Where tenders are made for purchase of public 
interest railway line, but none is accepted by the 
railway company, the Agency may extend the 
effective date of abandonment pending negotia- 
tions, or, at the parties’ option, provide for arbi- 
tration of the purchase terms. 


Where no purchase offer is received for public 
interest railway line, the Agency shall pay net 
salvage value of the railway line to the railway 
company, and assume ownership of that railway 
line as agent for the Crown. After evaluating the 
reserve proposal and any tenders received, the 
Agency shall accept the most suitable offer and 
grant maintenance or operating authority within 
the six-month abandonment notice period. 
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(j) The railway company’s common carrier obliga- 
tions would cease at the completion of any sale, 
at the end of the time period of its accepted pro- 
posal or at the expiry of a prescribed period, 
after which the successful bidder would assume 
maintenance or operation of the railway line. 


Other appropriate procedures relating to this process could include 
requiring evidence of financial responsibility from bidders seeking to operate 
a public interest railway line. The Agency could be required to review, at 
reasonable intervals, whether all or part of a railway line acquired by the 
Crown in fact needs to continue to be owned, maintained or operated in the 
public interest. 


Section 175 

One section of the N7ZA, 1987 which various groups identified as a disap- 
pointment is section 175. We believe that this section could play an important 
role in the evolution of the rail sector. 

In the case of a branchline under subsidy, section 175 (1) of the 
NTA, 1987 allows the Minister of Transport to enter into an agreement with a 
province, municipality or shipper to provide funds to improve alternative 
transport facilities, if this would be more cost-effective than the subsidy pay- 
ments. The payments under section 175 (1) cannot be more than the net 
loss registered for the rail line for five years. The funds can be used only for 
capital projects. 

This section has been used only once since 1987, and that was in 
the case of Borden Mercantile Company of Victoria, B.C., in early 1991. We 
are aware, however, of programs in the grain industry which have been used 
in the past to replace rail operations by truck transport with the agreement of 
all parties concerned. 
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In the case of a grain dependent branchline ordered to be aban- 
doned, section 175(6) of the NZA, 1987 allows the Minister of Transport to 
enter an agreement similar to that permitted by section 175(1), if it is 
demonstrated that one or more shippers would suffer significant economic 
harm as a result of the abandonment. No assistance has been provided under 
this section, although requests have been made. 

There is an inconsistency in the operation of this section. To qualify 
for the section 175 subsidy, the line must have successfully been petitioned 
for abandonment and its continued operation must also have been deemed to 
be in the public interest.” Since continued operation of a rail line means that 
no alternative method of transportation is required, this section has been 
essentially dormant. We recognize that there has been a reluctance on the 
part of the government to use alternative funding more extensively, because it 
makes the government a direct participant in the abandonment process. 

Nevertheless, the basic concept of section 175(1) is one that we 
generally endorse. We have already recommended that the government 
become a more active participant in the rail rationalization process, and sec- 
tion 175 represents an important device in such a process. Subject to the 
adoption of an accelerated abandonment regime, section 175 should be 
carefully considered by the government as a means of helping shippers and 
municipalities out of their dependence on inefficient rail operations and into 
more effective alternative forms of transportation. 


Prairie Branchlines 

The slow pace of abandonment over the last four years is also the result of 
cabinet decisions. More than 6,000 miles of prairie branchline track is pro- 
tected by orders-in-council until the year 2000. This trackage is not subject 
to abandonment applications. This has resulted in the continued operation of 
many branchlines which carry minimal amounts of traffic. Uncertainty sur- 
rounding the future pattern of grain branchlines in western Canada is imped- 
ing the efficient planning of the entire grain handling system, from the farm 
to the country elevator to the port. 
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an 


RECOMMENDATION NO. 9 


We recommend that rationalization of the prairie 
branchline structure not be delayed. 


Short Lines 

One of the most interesting innovations to 
have emerged in the railway industry in 
the last decade has been the short line 
railway. Common in the United States, 
they have begun to emerge in Canada as 
well. They represent a promising alterna- 
tive to our current rigid structure. They 
are usually established through the aban- 
donment or conveyance of a low density 
line which a Class I railway can no longer 
profitably run. Short lines are generally 
characterized by their lower operating 
costs, their close attention to customer 
needs and the opportunity they represent 
to maintain service on a line which 
would otherwise be abandoned. 

Short lines were not a unique 
development of U.S. regulatory reform, 
having always been present to some 
extent. Most of the rail rationalization in 
the early post-Sfagger Act years was 
abandonment. By the mid-1980s how- 
ever, it became more common to convey 
a line to a local operator than to aban- 


Southern Rails Cooperative 
Limited 


“Short lines must not be 
allowed any longer to fall 
between the cracks of 
legislation.” 


Shipping Federation of Canada 


“Because of the restrictions 
in the NTA and in the Cana- 
dian regulatory process, 
neither Canadian shippers 
nor Canadian railways can 
benefit from the so-called 
*short line phenomenon“ 
which has revitalized many 
local and regional rail lines 
in the United States and 
been a boon to the commer- 
cial health of the major rail 
carriers.” 
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don it outright. In the huge rationalization of U.S. rails, 34% of the route 
mileage in 1977 was trimmed from the Class I railroads’ networks, but only 
18% was actually abandoned. All the rest has been served, for at least some 
length of time, by short line operators. 

The Central Western Railway was the first short line of the modern 
generation in Canada. Located in Alberta, the Central Western Railway serves 
grain traffic. It employs 28 people and moves approximately 400,000 tonnes 
of grain a year, although this figure fluctuates in response to grain 
production. 

Central Western’s rise was a tortuous process involving legal chal- 
lenges that were ultimately resolved by the Supreme Court of Canada in 
December 1990. The crucial effect of the case was to put under provincial 
jurisdiction short lines located entirely within a province whose operation is 
not “integral to the operation of a federal work or undertaking.” As a conse- 
quence, these types of short lines are not obligated to continue labour con- 
tracts negotiated by the Class I railways under federal jurisdiction. This has 
allowed these small lines to lower operating costs and provided them with 
greater flexibility. This workforce flexibility is a crucial advantage which 
makes such operations potentially viable in many locations where Class | 
carriers have been unsuccessful. 

A second short line rail was created by Southern Rails Cooperative in 
Saskatchewan and a third by the conveyance of CN track to the Goderich & 
Exeter Railway of Ontario in 1991. A fourth transaction is currently being 
processed in a hotly debated conveyance of the Sydney-Truro line in Nova 
Scotia. CN and CP Rail recently announced additional lines in Quebec, Nova 
Scotia and Ontario will be available for similar conveyance in the near future. 

We believe that the short line phenomenon has great importance to 
the railway sector. It is not a magic solution to railway ills, but it does offer 
an attractive alternative to abandonment. Short lines can provide an option 
for shippers and municipalities facing outright loss of rail service. The emer- 
gence of new railway operators, however small, may lead to innovations in 
both the operation and marketing of rail services. At best, a successful short 
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line can restore competitiveness in markets where high cost operators have 
been unsuccessful. 

Since short lines can currently flourish only under provincial juris- 
diction, their growth may stimulate a much needed overhaul of provincial rail 
regulation. 

Despite the success of short lines in the U.S. and the establishment 
of the first few lines here in Canada, there are a number of important obsta- 
cles which retard the growth of the short line industry in this country. 

First, there appears to be a lack of Canadian entrepreneurs ready to 
bid for available lines and a lack of venture capital to support those who are 
interested. The extremely long period of time between the initiation of an 
acquisition and that point at which an operator begins to generate revenue is 
another factor that discourages interest. 

Short line operators may also be purchasing property that requires 
substantial investment to bring the infrastructure up to an acceptable stan- 
dard. The business relationships with shippers may have deteriorated from 
lack of attention by the former carrier servicing the line. Regaining former 
rail customers may offer a challenge that takes a number of years to over- 
come before a satisfactory revenue base reappears. 

Though governments cannot solve these business problems, they can 
deal with the complexity of the conveyance processes, which involves both 
federal and provincial regulatory bodies. Provincial governments can respond 
to the lack of provincial legislation to address the start-up and ongoing regu- 
lation of short line railways. 

Existing provincial legislation provides little comfort to local interests 
who are concerned that the failure of a short line would leave them with no 
rail service and no linkage to the national rail system. 

Our research identified a number of other impediments to short line 
operations. Many of these problems stem from lack of clarity and certainty in 
government dealings with a new operator. 


(a) 


(b) 
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RECOMMENDATION NO. 10: 
We recommend with respect to facilitation of con- 
veyance of railway lines that: 


General Recommendations Respecting All 
Railway Line Conveyances 


Procedure 


The current six-month period of notice to the 
Agency of a proposed railway line conveyance be 
reduced to 30 days and the Agency be required 
to approve the conveyance once satisfied that the 
proposed buyer of the interprovincial railway 
line can meet operational and safety standards 
or that the proposed buyer of intraprovincial 
railway line has operating authority under pro- 
vincial law. 


Running Rights 


If the present N7ZA, 1987 abandonment proce- 
dure is maintained, sections 158 and 174 of the 
NTA, 1987 be amended to repeal automatic vest- 
ing of Via Rail Canada Inc. running rights and 
the declaration of the railway line as a work for 
the general advantage of Canada.” 
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Particular Recommendations Respecting 
Short Line Conveyances 


Subsidies 


(c) To the extent that the present western grain 
transportation subsidy scheme is maintained, 
section 56 of the Western Grain Transportation 
Act be amended to clarify that intraprovincial 


short line railways are eligible for such subsi- 


dies on similar bases as the national railways. 


(d) To the extent that the Maritime Freight Rates 
Act and the Atlantic Region Freight Assistance 
Act schemes are maintained, these statutes be 
amended to clarify that the availability of such 
subsidies extends to carriage on intraprovincial 
short line railways. 


Labour 


(e) The Canada Labour Code be amended to clarify 
that intraprovincial short line railways acquired 
by transfer from interprovincial railway compa- 
nies are subject to provincial labour legislation. 


Track Sharing 
In addition to the abandonment of low density lines, we believe that there 
could be substantial economies in rail operations through sharing track, 
where capacity is considerably underused. 

To pursue this idea further, we have developed a prototype and pre- 
pared as a case study the economics of consolidating CN and CP Rail opera- 
tions from Sudbury/Capreol through Northern Ontario to Winnipeg. The vast 
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majority of traffic in this area is bridge traffic, transitting through the region 
to distant points both east and west. Very little local traffic originates between 
Sudbury/Capreol and Winnipeg. 

All traffic currently moving through this area and expected in the 
foreseeable future could be accommodated on one main line. If, for exam- 
ple, CN were to abandon its line through northern Ontario and route its 
traffic along the CP Rail line, there could be substantial operational savings. 

However, our evaluation of joint track usage based on this case 
study raises several issues which must be addressed before the concept could 
be applied more generally in Canada. 

For instance, the interests of two competing firms with a long tradi- 
tion of non-co-operation in infrastructure sharing must be reconciled, and 
this must be done while maintaining a competitive environment for the bene- 
fit of the shipping community. 

Isolated communities could be affected by the loss of local passen- 
ger and freight services. They could be left with no satisfactory transportation 
alternative. The differing operating practices employed by the carriers must 
also be accommodated, which may reduce some of the expected economies 
of scale. 

CN and CP Rail have negotiated on the joint operation of main lines 
for almost a decade before reaching the first agreements. Although legislative 
impediments may have hindered co-operative rail sharing in the past, we 
have not been impressed with the extent of progress CN and CP Rail have 
achieved in the co-operative rationalization of their plant and operations. 

CN and CP Rail have announced an agreement by the two railways 
for the joint operation of track in the Ottawa Valley. We welcome this 
development. 

Nevertheless, we would still urge these two carriers to take speedy 
action on the potential for further joint rail sharing across all suitable areas 
of their systems. We encourage the federal government to act as a facilitator 


in this regard. 
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RECOMMENDATION NO. 11 
We recommend that the government encourage CN 
and CP Rail in their joint rail plant usage initia- 
tives by developing policies and practices which are 
supportive of such initiatives. 


Common User Rail Plant 
A more all-embracing solution to plant rationalization is the possibility of 
separating the operation of railway infrastructure from the operation of trains 
and the carriage of goods. 

Railway track and its associated infrastructure represent substantial 
fixed costs. These heavy initial costs inhibit the entry of new entrants into the 
industry. If the rail plant were separated from railway operations and admin- 
istered as a separate entity, operating companies could compete on the pub- 
licly owned rail plant. This would be comparable to the position of motor 
carriers, who compete on publicly owned highways. 

It should be noted that this approach encompasses more than the 
mere common usage of the track. It also includes issues such as track main- 
tenance, control of train movements, the certification of personnel of carriers 
using the track, the establishment of priorities in track usage, the status of 
common carrier obligations, and determining user fees reflecting these vari- 
ous factors. 

While this concept is not new, there has never been any comprehen- 
sive study of the benefits and costs, the likely emergence of new carriers, the 
logistics of administration and the extent and sources of capital for fixed 
plant investment. 

We do not wish to make definitive recommendations in an uncharted 
area. Nevertheless, we are impressed with the prospect of competition on a 
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single rail track, which this type of arrangement could bring to pass, and the 
resolution of the problem of securing effective intramodal competition in 
railway transport. 


RECOMMENDATION NO. 12 
We recommend that the Minister of Transport com- 
mission a comprehensive study of the feasibility of 
separating railway operations from the ownership 
and maintenance of rail plant. 


The recent announcement by CP Rail of its intentions to abandon 
operations east of Sherbrooke, Quebec, raises the possibility of an early pilot 
project to test the common user rail plant concept. 


RECOMMENDATION NO. 13 
We recommend that the Minister of Transport and 
the Agency explore the possibilities of making 
trackage in eastern Canada available for use by any 
rail carriers on a pilot project basis to test the 
common user rail plant concept. 
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A Railway Monopoly 

Finally, there is the question of whether Canada really needs two transconti- 
nental railway systems. Should we — can we — consolidate the existing 
system into one railway? 

We did not find this solution attractive, since it does not allow for 
competition and could raise the spectre of reregulation. As we have noted, a 
more imaginative approach is needed to develop and sustain an adequate rail 
network for Canada in the 1990s and the next century. 


Labour Productivity 

Railway labour productivity has improved in Canada, but not to the same 
extent as in the United States. In 1991, the productivity per employee at CP 
Rail was only 60% of the level achieved by the employees at seven leading 
U.S. railroads. CN employees stood at 56% of their U.S. counterparts. 

It is not really meaningful to estimate what the savings would be to 
Canadian railways if they could achieve U.S. levels of productivity, as the traf- 
fic density, geography, topography and climate are very different in Canada. 
Nevertheless, if CN and CP Rail were to achieve the same productivity levels 
per employee as the seven leading U.S. railroads, there would be an annual 
reduction in labour costs of $1 billion. Some of these savings would be 
absorbed by additional capital outlays. 

A major cost of labour downsizing is associated with severance pay- 
ments. In 1985 Canada’s railways negotiated an employment security package 
with their railway shop craft and nonoperating employees who had com- 
pleted eight years of cumulative compensated service. These employees are 
entitled to draw salary and benefits until they retire, provided that they con- 
tinue to be available for work. Benefits on a similar scale are also available to 
railway employees in other trades. These job security packages were created 
when the railways did not anticipate the extent they would have to downsize. 

In 1991, the cost to CN of employee separations amounted to $94 
million. CP Rail wrote off $251 million in restructuring charges that same 
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year to cover severance payments and related expenses, although this amount 
covered several years. Severance payments of this generosity obviously erode 
the economies to be achieved by downsizing. This situation should not have 
been allowed to develop. 


Labour Compensation 

The annual wage bill in 1991 for CN and CP Rail together was almost $2.4 
billion. The average weekly wage in the railway transport sector was $841 in 
April/June 1992. The average weekly wage of someone in the trucking indus- 
try, before benefits, was $565 — a 49% difference in earnings.” 

If, on an admittedly arbitrary basis, this rail-truck wage differential 
were reduced from 49% to 35%, the labour expenses of Canadian railways 
would be reduced by some $230 million per annum. 

The question has arisen as to why railway labour compensation is so 
high. It may have been due in part, to the regulatory protection given to the 
railways over many decades, in part to the inability and/or unwillingness of 
railway management to countenance strikes, and in part to the speedy inter- 
vention of government on the rare occasions when strikes have occurred. 

Government, railway management and shippers, all unwilling to face 
strikes, have played a part in this development. 


Conclusion 
The challenge facing the government in pursuing a competitive agenda for 
the nation’s railways is daunting. In terms of political pressure, it was some- 
what simpler for legislators in 1987 to advance the interests of thousands of 
shippers against the voices of the railways as the legislation moved through 
Parliament. 

It will be a much more difficult task to press for efficient railways in 
the face of decades of entrenched attitudes and the strong association 
between the presence of rail lines and the future of regions and 


municipalities. 
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However, we believe that the trucking industry and U.S. rail competi- 
tors pose a genuine threat to the future of Canada’s railways and to the ship- 
pers who depend upon them. If Canada does not wish to pay the price of a 
serious deterioration of the rail mode in this decade, it is essential that the 
carriers be allowed and encouraged to make the changes needed to 
compete. 


MARINE CARRIERS 
Background 
Canada has a highly fragmented marine industry, with neither a national deep 
sea fleet nor a competitive international shipbuilding industry. Aside from the 
domestic movement of passengers and goods, Canada’s maritime activities 
depend largely on developments beyond Canada’s control.” 

Maritime freight carriers operate on the Great Lakes, in the Arctic 
and in other inland waterways, and via Canadian coastal ports. They are only 
one part of a multifaceted marine industry that consists of ports, pilots, the 
Coast Guard, ferry services and other operations. Canadian domestic carrier 
operations are concentrated in the Great Lakes-St. Lawrence River regions. 
Apart from barge operators in the Arctic, these operations are not regulated 
under the National Transportation Act. However, their viability and that of 
associated industries and ports is affected by the reduction of grain exports 
from the St. Lawrence Seaway. 


Canada and the International Maritime Fleet 

While shipping has always played an important role in Canada’s import and 
export trades, there has been no Canadian-domiciled international merchant 
fleet in more than 40 years. 

In 1949, the federal government decided that it could not economi- 
cally justify the maintenance of a Canadian flag fleet through subsidies and at 
taxpayers’ expense. By 1950, costs and labour problems had ended the 
fleet’s profitability, and Canadian shippers have since relied on more efficient 
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foreign flag operators for international cargo movements.”° We see no reason 
to recommend changes to Canadian policy in this area. 


Northern Marine Services 

Northern barge operators serve shippers, industries and settlements on the 
Mackenzie River, in the western Arctic regions, and on the Lake Athabaska 
system. These commercial operations are subject to provisions of the 1987 
legislation. We found that those affected by the legislation in each region 
were generally satisfied with it. 

Barge services in each of these regions are controlled by a dominant 
firm, with smaller enterprises offering complementary or competing services. 
These services provide the only economic form of transportation for bulk 
goods in remote environments. The declining resource industries, which are 
so intimately related to their transport operations, and increasing competi- 
tion from surface and air transportation, have reduced carrier numbers from 
eleven to five in the last decade. 

Limited port infrastructure and terminal facilities and a short season 
require operators to maintain large fleets if cargo requirements are to be met 
in their short operating seasons. This and the expense of high ice-class ves- 
sels, make regional shipping a costly and uncertain undertaking. Carriers 
work with aging fleets and government pressures to increase cost recovery 
for Coast Guard services. Profit levels have not warranted renewed vessel 
investment in the northern barge fleets. 

We found, however, that the level and type of economic regulation 
affecting carriers are generally well received by stakeholders in the region. 
There were some problems identified with the ZA, 1987, but these repre- 
sented concern with elements of the regulatory process and procedures and 
not with the rationale for economic regulation. 
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Great Lakes Fleet 
The commercial operation of Great Lakes fleets is not subject to any form of 
economic regulation. As a result, the viability of operators is determined by 
general economic activity within the region and the operators’ overall 
competitiveness. 

Significant competition is evident in the size and number of carriers. 
There are no legislative or regulatory barriers to entry, exit or level of ser- 
vice. Fleet operations are not directly subsidized by federal or provincial gov- 
ernments and Canada has no export cargo reservation laws. However, related 
services such as ice-breaking, canal operations, navigational aids and the 
operation of some ports are provided by the federal government on a less 
than full cost-recovery basis. 

Since 1980, the fortunes of the Great Lakes fleet have declined sig- 
nificantly, reflecting problems in associated sectors such as grain and the 
domestic steel industry. Competition from other modes and regions has also 
reduced the demand for Great Lakes transportation services, and cost pres- 
sures are increasing. There has been a decline in the number of vessels 
(from 145 to 111) and operators (from 18 to 13) operating in the Great 
Lakes. The long-term outlook for these carriers is poor. 

These trends have obvious implications for the many communities 
dependent on the Seaway, especially the Port of Thunder Bay, and for the 
enormous investments made in the Seaway and its ports.’’ 


INTERMODAL TRANSPORT 

A significant development in North American freight transportation has been 
the increasing use of intermodal services, especially in import and export 
activity. Intermodal transport involves the moving of unitized freight, using 
two or more modes of transportation, in a continuous operation but under a 
single bill of lading or waybill. 

Intermodal transportation is not explicitly covered in the NZA, 1987. 
However, a number of provisions in the Act have had a bearing on 
“intermodalism.” Perhaps the most important, in terms of its impact on 
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intermodal transportation, has been the introduction of confidential contracts 
for railways. 

CN and CP Rail have recently taken steps to expand their role in the 
North American intermodal market, particularly in an effort to counteract 
pressures from the United States. 

The total revenue generated by intermodal traffic for CN and CP Rail 
in 1991 was $745 million. Intermodal movements account for 6% of their 
railway tonnage and 13% of total revenue.’® Trucking is heavily involved in 
the carriage of domestic intermodal traffic and may increase its participation 
in the offshore intermodal market. 

Market forces from outside the country will continue to dominate 
developments in Canada’s intermodal market. Over the next decade the 
intermodal transport systems in Canada and the United States will become 
increasingly integrated. This integration could pose a significant threat to 
Canadian intermodal operations. Canadian rail routes are largely east-west in 
orientation, so a shift to north-south flows will bring Canada’s intermodal 
systems into greater competition with their U.S. counterparts. 

In pursuing improvements to their intermodal services, rail carriers 
have had to overcome resistance from shippers, who were less than satisfied 
by the railways’ previous service involving trailers and containers on flat cars. 
For example, a survey conducted in 1990 


[painted] a rather bleak picture for rail intermodal services in 
the movement of transborder freight. Rail intermodal has a 
poor reputation among many shippers, particularly in terms 
of service levels that it can provide. Significant service 
improvements combined with superior marketing efforts will 
be required if traffic volumes moving by rail intermodal are to 


increase measurably.” 
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We believe that it is important to acknowledge the role of intermodal sector 
as a component of Canada’s national transportation system and to acknowl- 
edge the need for carrier efficiency in providing intermodal services. 


RECOMMENDATION NO. 14 
We recommend that intermodalism be recognized 
in the section 3 declaratory principles of the 
NTA, 1987 as forming an integral aspect of 


transportation policy. 


NOTES 


1 This figure does not include private motoring. Car users paid some $33 billion to cover 
the costs of private motoring in 1991. (Summary Report of the Royal Commission on 
National Passenger Transportation, November 1992, p.11.) 


bo 


Carrier revenues from overseas trade are almost entirely earned by foreign-based compa- 
nies and thus excluded from our analysis. Note that 1990 is the latest year for which 
Statistics Canada data are available, but modal shares have remained much the same since 
1990. 


3. This is why, in tonne-kilometre terms, rail is the most important freight mode; its average 
length of haul is much greater than that of trucking. 


4 Revenue per tonne-kilometre for the trucking industry was 10.0 cents in 1989, against 2.4 
cents for rail (Statistics Canada 53-222 and 52-216). However, this does not reflect rate 
differences, because type of product and length of haul differ between the modes. 


5 The intercity bus industry is not considered since it was examined by the Royal Commis- 
sion on National Passenger Transportation. 
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The 1988 RTAC Agreement resulted in increasing gross vehicle weights in several 
jurisdictions. 


PF. Nix, Motor Carrier Transport Study, The Impact of Weight and Dimension Regula- 
tions on Trucking, p.iii. 
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Revenue Canada data show 39 companies leaving the industry in 1990. This contrasts 
with Office of the Superintendent of Bankruptcies’ reports of 656 bankruptcies in 1990, 
and 763 in 1991. The latter figures, however, include many unincorporated trucking 
entities, and represent failures of owner-operators rather than trucking companies. 


The Canadian Trucking Association (CTA) recommends that the fitness test include evalu- 
ation of a business plan and follow-up by regulatory bodies to ensure adherence to the 
plan. The Canadian Council of Motor Transport Administrators (CCMTA) contemplates a 
fitness test limited to safety elements. Shipper groups favour a safety-oriented test; there 
is limited support for evidence of financial responsibility but not for business-plan 
assessments. 


For example, Canadian provinces east of the Manitoba/Ontario border prohibit 16.2- 
metre (53-foot) semitrailers, standard elsewhere in North America, restricting length to 
14.6 metres (48 feet). Eastern provinces also restrict overall vehicle combination length 
to 23 metres, as against western Canada’s 25-metre restriction. The adverse conse- 
quences of these differences are well documented in our research. 


The Gough & Gray Group, Inc., A Comparison of Canadian and U.S. Carrier Manage- 
ment Approaches, p.3. 


For the industry as a whole, the debt/equity ratio was 66/34 or slightly better than on 
December 31, 1987. Air Canada had improved its debt/equity ratio to 59/41 while Cana- 
dian Airline International’s debt/equity ratio was 70/30. 


$146 million cash, $105 million in PWA common stock, and the assumption of over 
$300 million of Wardair debt. 


Revenue passenger kilometres (RPKs) is an output measure of scheduled air carriers in 
respect of passenger traffic. As an example, the carriage of 100 passengers over a dis- 
tance of 1,000 kilometres generates 100,000 RPK. 


One example of the hub and spoke system is illustrated by American Airlines’ hub ser- 
vice. In this system, Chicago serves as a hub for east-west flows along the northern half 
of the nation; Dallas plays a similar role for the southern half. Nashville serves primarily 
traffic moving between the midwest and the southeast while Raleigh-Durham processes 
north-south traffic moving along the eastern seaboard. Miami and San Juan are impor- 
tant interfaces between domestic, regional Caribbean and international services. 


Statistics Canada 51-204, Air Passenger Origin and Destination Domestic Report. 


For example, a European carrier with an interlocking share ownership with a U.S. car- 
rier may choose to undertake major overhauls of its fleet in the U.S. because of lower 
labour costs. 

Air Transport World, “Aiming for a Global Carrier,” 9-92 pp. 45-6. 


SH&E Presentation to Airports Consulting Council, November 1992. 
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Investment Canada reviews acquisitions for control (in excess of $150 million from U.S. 
investors or in excess of $5 million from investors from non-U.S. countries) of Canada 
businesses by foreign investors. Reviews of acquisitions are to ensure that they are likely 
to be of net benefit to Canada. 


The basis of the calculation is not self-explanatory. In 1990, CN and CP Rail together had 
railway assets equivalent to 190% of operating revenues. If the operating ratio were 80%, 
20% of operating revenues would be available as a return on assets. Expressing 20% of 
operating revenues as a percentage of assets equivalent to 190% of operating revenues, 
the return on assets becomes 10.5%. 


In the usual course of abandonment applications, lines found to be in the public interest 
are not ordered abandoned. Consequently, this subsidy would not become available. 


The NTA, 1987 requires railway line purchasers to assume the selling railway company’s 
obligations to Via Rail Canada Inc. There is no opportunity provided to renegotiate that 
arrangement. A conveyed line on which Via Rail has running rights is automatically 
declared statutorily to be for the general advantage of Canada. These provisions may 
make the purchase of railway lines, on which Via Rail operates, commercially unattrac- 
tive. Purchasers should be able to bargain freely with Via Rail or any other railway 
company over running rights. This recommendation does not prevent the Agency from 
assuming ownership of an abandoned line if public interest criteria are extended to 
include essential passenger rail services. However, the expense of keeping railway lines 
open for passenger services should be set through a public tender process and not by 
statutorily forcing the cost of this obligation on potential purchasers. 


Calculations from IBI contract research for the Commission and Statistics Canada 72- 
002. 


The Shipping Conferences Exemption Act has no impact on Canadian carriers, since 
there is no Canadian flag fleet operating in deep-sea trades. 


Although a number of Canadian deep-sea ship operators remain and handle significant 
amounts of Canadian exports, they do not employ Canadian-registered vessels or crews, 
as the expense would be prohibitive in international terms. 


In July 1992, a Seaway Round Table was established under the aegis of the Minister of 
State for Transport to explore the present status of the Seaway in respect of the implica- 
tions of grain transportation policy. All stakeholders were represented and a Final Report 
was released on November 4, 1992. This is currently being considered by federal and 
provincial ministers. 


The total volume of CN and CP Rail intermodal traffic 1991 was 12.2 million tonnes, 
generating 23.6 billion tonne kilometres. The export-import component is by far the 
most important one of the three main categories of traffic (export/import, domestic, 
transborder), ranging in recent years from 45 to 50% of total intermodal tonnage car- 
ried by the two railways. 
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The total volume of expert/import container traffic handled at Canada Ports 
Corporation ports in 1991 amounted to 12.6 million tonnes. Containerized traffic was 
7% of total cargo tonnage, but 25% of port revenues. The ports of Halifax, Montreal and 
Vancouver handled over 96% of containers moving through Canadian ports. 


The proportion of Canada containerized traffic moving through U.S. ports has 
been fairly constant since 1988 and was 20.5% in 1991. The total volume of diverted 
cargo amounted to some 2.3 million tonnes. However, in 1991, 2.7 million tonnes of 
U.S. cargo was also diverted via Canadian ports, giving Canada an overall positive net 
balance of some 400,000 tonnes. 


Since the release of the report, CN has commenced work on a new double stack tunnel 
between Sarnia and Port Huron. As well, the CN/CP Rail tunnel between Windsor and 
Detroit will be undergoing an enlargement to handle all types of intermodal equipment 
with the exception of double stack cars and automotive frame cars. 
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5 
The Challenge of Keeping 
Competition Alive 


INTRODUCTION 


In the previous chapter we looked at how 
the NTA, 1987 has affected the transpor- 
tation industry itself — the carriers. In 
this chapter we examine the Act to see 
whether it promoted or reduced compe- 
tition among carriers for customers, and 
whether customers in turn derived any 
benefits or suffered any harm from the 
changes in competition brought about by 
the Act. 

Indeed, the purpose of the Act is 
to ensure that travellers and shippers are 
well served by a healthy, competitive and 
responsive transportation industry, as 


Association of International 
Automobile Manufacturers of 
Canada 


“We submit that the realities 
of competition in a North 
American marketplace are 

already upon us, and Cana- 

dian carriers must be given 

the opportunity to compete 

in this marketplace on an 
equal footing...” 


well as to provide an equitable and competitive environment for carriers. 
In general, healthy competition among carriers brings benefits both 
to their customers here in Canada — who have access to lower prices, better 
service and more choices — and to the carriers themselves, who will be 
better able to compete internationally. But for governments, the maintenance 
of competition is an elusive goal. For reasons already discussed, 
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governments face continuous pressure applied by existing operators, their 
employees and dependent suppliers to limit competition. The definition of 
adequate competition is far from clear. It can be affected by events in other 
modes or jurisdictions. In the following sections of this chapter, we will con- 
sider each of the modes of transport in turn, to see to what extent the Act has 
been successful in promoting competition. We have also made recommenda- 
tions on how it might be improved. 


TRUCKING 

Regulatory Reforms 

The Motor Vehicle Transport Act, 1987 removed the requirement that a 
company seeking to enter extraprovincial trucking must prove to provincial 
highway boards that its service was in the interest of “public convenience and 
necessity.” In its place, prospective entrants now need only meet a fitness 
test. However, during the first five years after the Act came into affect, a 
licence could be denied if opponents proved that to grant it would be con- 
trary to the public interest. The Act also eliminated the regulation of 
extraprovincial rates and left the administration of the new rules with the 
provincial boards. 


Results 

Different provinces have applied the public interest test in different ways. 
Some provinces, including Alberta and Quebec, have granted virtually all 
extraprovincial licences. These same provinces are also liberal in granting 
licences for trucking within the province. Manitoba, however, has sometimes 
denied extraprovincial licences to qualified carriers and continues to control 
new entries into provincial trucking, as do Saskatchewan and British Colum- 
bia. In 1991 Ontario suspended the granting of new licences for intra- 
provincial trucking for two years. 


As indicated in Chapter 4, the trucking industry has become more 
competitive, more responsive to its customers and more efficient. Even the 
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restrictions on entry in some provinces have only slowed, but not stopped, 
these improvements. 


Conclusions and Recommendations 
We believe that the regulatory reforms of 


the Motor Vehicle Transport Act, 1987 Atlantic Provinces 
have generally led to more competitive Transportation Commission 
prices in the trucking industry without 

compromising service. In surveys con- “The legislation relaxing 


controls on the trucking 
industry is arguably the sin- 
gle greatest factor in con- 
tributing to the tremendous 


ducted by the National Transportation 
Agency, shippers have consistently judged 
the overall quality and efficiency of truck- 
ing services as good or very good. 

Further improvements in compe- 
tition, service and efficiency have been 
slowed, however, by the difficulty in some 
provinces of entering the industry. The 
provision of the Act that allowed a licence to be denied if deemed contrary to 
the public interest expired on January 1, 1993. We believe that this provision 
served its purpose and that no extension of it was necessary. 

Because this provision was not extended, a carrier’s fitness will now 
be the only standard for licensing extraprovincial trucking. The Administra- 
tors of the Canadian Council of Motor Transport Administration are currently 
developing a uniform fitness test and standards of safety. 

Some groups, however, would like to see fitness judged more 
broadly and to take into account the carrier’s financial resources and the 
business knowledge of the prospective entrant. The Canadian Trucking Asso- 
ciation, the British Columbia Trucking Association and the Ontario govern- 
ment have all proposed a broad test of fitness that would include evaluating 
an applicant’s business plan. The proposed measure would require an appli- 
cant to discuss the markets and customers the applicant intends to serve and 
the means by which a safety program would be financed. 


increase in competition in 
the transportation industry 
since 1988.” 
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In our view, such broad tests of fitness would simply reimpose the 
regulatory control over extraprovincial trucking that the Act sought to lift. We 
are opposed to such broad tests because they would not only jeopardize the 
gains in price and service increasingly enjoyed by shippers but would affect 
the competitiveness of the Canadian trucking industry in a free North Ameri- 
can market. 

We would like to see a standard test of fitness, limited to matters of 
safety, uniformly enforced in all provinces and applied to existing as well as 


to new carriers. 
-~ 


RECOMMENDATION NO. 15: 

We recommend that there be a uniform fitness test 
in all jurisdictions and that its objectives be lim- 
ited to screening out unsafe and uninsured 
operators. 


AIR 

Regulatory Reforms 

The NTA, 1987 ended the regulation of the domestic airline industry in south- 
ern Canada. Airlines can now choose which routes to fly and what fares to 
charge. New carriers may enter and exit the market without restriction. In 
northern Canada, however, the N7ZA, 1987 still regulates the industry. The 
entry of a new carrier may be challenged, though the onus is on the chal- 
lenger to prove that service to the region would be impaired. Although fares 
are not regulated, basic economy fares in the north can be reduced by the 
National Transportation Agency if, acting on a complaint, they find the fares 
unreasonable. 
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Results 

Before regulatory reform began in ar -- 
Canada in the 1980s, there was little Canadian Airlines International 
competition within the airline industry. 

Air Canada dominated the market, and “Canadian Airlines submits 
few routes had more than one carrier, “at, under the current leg- 

Now, while service has increased sub- islation, vigorous competi- 

stantially, with more flights to more Cana- {0% has had an opportunity 
dian cities, and fares for international to develop in Canada with 

flights and for flights in general have  "@4sonable fares and a high 
fallen, since 1988 the prices of domestic level of service.” 

flights have gone up. Air Canada, Cana- . 

dian Airlines International and their affili- 

ates match fares, including discounts fares, schedules, frequent-flyer plans, 
and other services, so that Canadian travellers now have a choice of carriers 
and comparable service on many routes. But these improvements have not 
come without a price. Both Air Canada and Canadian Airlines International 
are losing money, and the future of the airline industry in Canada is, at this 
moment, uncertain. If one of these carriers should fail and its service be. 
discontinued, consumers could be seriously affected and various regulatory 
provisions, unless changed, could limit the growth of competition from char- \ 


ters or foreign carriers. 


Conclusions and Recommendations 

In the preceding chapter we focussed on the shape of the Canadian airline 
industry and the government approach which would foster its development. 
Paradoxically, with a view to sustaining competition and the benefits that 
result, we have considered proposals which would allow the world’s most 
powerful carriers to establish operations in Canada. These proposals would 
have significant implications for Canada’s ability to maintain a Canadian 


owned airline industry. 
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Domestic Service 

Today’s air passenger service market is dominated by the duopoly of Air 
Canada and Canadian Airlines International. Together with their affiliates, they 
command over 90% of the scheduled market and at least 25% of the air 
charter market. Given the market power that frequent-flier programs and 
computer reservation systems provide the current carriers and their domi- 
nance of major markets, the prospect of new entrants establishing themselves 
in the system is questionable. 

The behaviour of the duopoly has caused inefficiencies in the form 
of excess capacity and higher prices for domestic travel. The future of the 
carriers is in jeopardy and, with it, domestic competition. We believe that the 
government should focus its efforts on maintaining competition and con- 
sumer choice. We recognize that this requires some difficult choices. 

In order to maintain competition within Canada, we encourage the 
government to allow more foreign investment in Canadian airlines. In the 
event of a monopoly or collusive duopoly, we further encourage the govern- 
ment to allow foreign carriers to serve the domestic market, or to allow 
foreign carriers to establish Canadian operations. A detailed summary of a 
number of proposals which we have considered and which would accom- 
plish the goal of maintaining competition is contained in Annex A of this 
report. We have found only two of the proposals worthy of future considera- 
tion, and out of them recommendations arise. 


Proposal 1: Relax the Foreign Ownership Limit 

Under this option, Canada would raise the 25% ceiling on foreign equity 
participation in a Canadian airline. Relaxing the ownership rule is unques- 
tionably a pro-competitive measure. It would provide all Canadian airlines, 
existing and potential, with greater access to capital. 
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RECOMMENDATION NO. 16 
We recommend that the definition of “Canadian” in 
section 67(1) of the NZA, 1987 be amended, or 
that the federal Cabinet exercise its present power 
contained in that definition, to alter the percentage 
of voting interests in air carriers owned and 
controlled by Canadians from 75% to 51%. 


Proposal 2: Foreign Carrier Cabotage or Right of Establishment 
Under this proposal, foreign airlines would be permitted to carry passengers 
between Canadian points, or to establish stand-alone, intra-Canada opera- 
tions. The latter could be operated either by the airline itself, a separate 
division, or a subsidiary. Because the permanent establishment of foreign 
carrier operations or routes could adversely affect Canadian operators and 
investors, this option should be exercised with great care. 


“re 


RECOMMENDATION NO. 17 
We recommend that, should restructuring in the 
domestic airline market result in a primary 
carrier monopoly, the federal Cabinet give policy 
directions to the Agency under section 23 of the 
NTA, 1987 to license the granting of traffic rights 
within Canada to foreign carriers, or to permit 
foreign carriers to establish operations 
within Canada. 
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International Protectionism 

Despite deregulation in the U.S., airlines worldwide remain highly regulated. 
International air travel is governed by bilateral agreements between coun- 
tries, foreign ownership is strictly limited, many airlines are either state- 
owned or subsidized and fares and routes are often set by governments. Air- 
lines for their part are seeking to expand their foreign markets through net- 
works, alliances and mergers with other airlines. 

The airline industry is changing. As carriers form international alli- 
ances and global networks, the central importance of a national airline is 
passing away. The government has indicated that it is willing to liberalize its 
bilateral arrangements with the U.S. The future of competitive domestic air 
travel in Canada may well lie in policies that help Canadian carriers compete 
in the new international markets, but such policies should never be adopted 
at the expense of the Canadian traveller. 


Certain restrictions in the Air Transportation Regulations delay possi- 
ble use by air carriers of other carriers’ seating space or aircraft in servicing 
proposed alliance routes economically. ' 


~~ 


RECOMMENDATION NO. 18 
We recommend that the federal Cabinet give a 
policy direction to the Agency to expedite its 
procedures for review of carrier applications 
concerning block space and code 
sharing arrangements. 


RECOMMENDATION NO. 19 
We recommend the liberalization of Canada-U.S. air 
bilateral arrangements. 
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The present process for bilateral air transport agreements limits 
market expansion of international air transport to the size of the two negoti- 
ating countries’ internal markets. The Chicago Convention concept of the 
national carrier is being outdated rapidly by economic events. 

As we have commented extensively in Chapter 4, we believe the bilat- 
eral process, while useful in the Canada-U.S. context, has only limited longer- 
term value for Canada. Future progress will be achieved only through adop- 
tion of a more liberalized and multilateral arrangement that builds on GATT 
trade principles.” We foresee substantial competitive potential in this process. 


~~ 


RECOMMENDATION NO. 20 
We recommend that the Government of Canada take 
the initiative now to lay the necessary groundwork 
for the development of multilateral trade 
agreements in air services. 


Freedom of Entry 

Air traffic capacity at many of the world’s airports is a crucial problem. When 
demand exceeds the airspace capacity and/or airport infrastructure capacity, 
delay results. This inevitably leads to slot allocation programs that replace the 
formula of “first come, first served.” There are many parties with consider- 
able financial and political interests at stake in the slot allocation schemes. 
Since many of the world’s airports are now near their capacity, how slots are 
allocated to airlines is crucial. If slots are simply sold, then the larger, more 
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established carriers would have an advantage over smaller and newer entries. 
What is more, the cost of these slots would then be passed on to the traveller 
in the form of higher fares. In general, we favour a system of allocating slots 
at Canadian airports that recognizes the precedence of established airlines 
but at the same time makes new entries possible. 
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RECOMMENDATION NO. 21 
We recommend that the Minister of Transport 
develop now a procedure for slot allocation, with 
common entry criteria, for use at airports which 
face capacity restrictions in the future. 


Designations 

Lack of access to international routes can be a significant barrier to the entry 
of an air carrier. This issue may take on added significance as international 
alliances become important elements of carrier strategy. 

Carriers are designated by the government to fly routes negotiated 
between Canada and other states. It is essential that the government, in mak- 
ing an international designation, provide access to multiple operators and not 
encourage monopoly control of these routes. For this reason, we do not sup- 
port the concept of designations as a saleable or transferable asset of a car- 
rier. Recent history has demonstrated that the use of these designations can 
be an important tool in the promotion of competition. This is especially 
important at a time when the Canadian market is moving toward concentra- 
tion and possible monopoly. International designations could fall entirely into 
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the hands of a monopoly carrier, and the government would face difficulties 
in reclaiming control over these assets. 


eee 


RECOMMENDATION NO. 22 
We recommend that the Aeronautics Act be amended 
to confirm that: 


a) International air routes are public property; and 


b) The Minister of Transport shall publish criteria 
for making designations of international air 
routes. These criteria should discourage designa- 
tion in the context of any dealings between Cana- 
dian carriers respecting payment for shares or 
assets which are conditional upon the conferral 
of a designation and which would have the effect 
of preventing or unduly lessening competition. 


Where charter airlines have offered competition, scheduled airlines 
have been forced to lower fares. Many of those we consulted, however, 
believed that charter airlines offered less competition than they could 
because of the Air Transportation Regulations governing them. The purpose 
of these regulations is to distinguish charter from scheduled airlines by 
requiring minimum stays and round trips, and by limiting transfers of tickets 
and changes in reservations. These regulations were introduced well over a 
decade ago, when scheduled airlines were thought to need protection from 
charters. 

The Minister of Transport has asked the National Transportation 
Agency to review the rules governing charters that relate to the current bilat- 
eral negotiations between Canada and the U.S. We believe, however, that a 
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more general review of Air Transportation Regulations is required. If charters 
are to compete effectively with scheduled airlines, they must be allowed to 
operate under the same conditions. 


“re 


RECOMMENDATION NO. 23 
We recommend that the federal Cabinet provide a 
policy direction to the Agency to prepare amend- 
ments to the Air Transportation Regulations 
relaxing restrictions on contracting and 
administrative procedures relating to air 
charter services. 


Continued Economic Regulation 

In our consultations we heard different views on the provisions of the Act 
dealing with northern air service. Some believed that the regulation of 
northern air services was not consistent with the general emphasis in the Act 
on market forces. They felt the provisions should end. Others would like to 
see new programs that would ensure adequate air service to northern com- 
munities. In general, air service in the north has improved since 1987. Better 
and more frequent service has come to some communities from the regional 
affiliates of the national airlines, and while service to some other communi- 
ties has declined, none has lost air service entirely. 

As a result, we do not see any need for a new and possibly costly 
program of government intervention. However, nor would we suggest that the 
provisions in the Act for air service in northern Canada be eliminated. More 
time is needed to ensure that the north has adequate air service in the future, 
especially given the current uncertainty within the domestic airline industry. 
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RECOMMENDATION NO. 24 
We recommend that the provisions of the NZA, 1987 
applying to northern air services be retained and 
that the Minister of Transport review the continued 
need for these provisions within five years. 


a 


RAIL 

Regulatory Reforms 
The purpose of those provisions of the N74, 1987 that concern rail transport 
is to encourage competitive behaviour among the railways. The Act abolished 
the right of railways to set their rates collectively, allowing them more free- 
dom in setting rates and allowing them to enter into confidential contracts 
with shippers. 

Where there is little or no real competition to a single railway, the 
Act also sought to encourage competitive behaviour. For instance, shippers of 
bulk commodities such as lumber, coal and potash are often served by only 
one rail line, and either have no access to other modes of transport or these 
modes are not economical for them. In such cases, the Act sought to 
encourage competitive behaviour with two main provisions. First, it extended 
the limit of interswitching — the maximum distance within which a railway 
must switch the freight cars of its competitors — from 6.4 kilometres (four 
miles) to 30 kilometres. Second, it introduced the provision of competitive 
line rates, by which a railway, at the request of a shipper, must quote a rate 
to transport goods to a competitor’s line. If the railway and shipper cannot 
come to an agreement on the rate, the rate will be set by the National Trans- 
portation Agency. 

In addition to these provisions, the Act gave the National Transporta- 
tion Agency the power to mediate or arbitrate disputes between shippers and 


carriers. 
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Results 

The general result of these regulatory 
reforms has been a more competitive 
environment in rail transport. The price 
of shipping a tonne of freight has fallen 
in real dollars since 1987, although some 
of this fall must be attributed to increases 
in the productivity of railways and some 
to the recession and the resulting fall in 
demand for transport. 

Shippers generally agree that the 
confidential contracts that they can now 
make with railways result in customized 
agreements that better meet their needs. 
Approximately 70% of all non-grain traf- 
fic is now serviced under confidential 
contracts, and it is clear that this mecha- 
nism is now working effectively. We 
regard confidential contracts as one of 
the most successful innovations of the 
NTA, 1987. The changed commercial 
relationship engendered by confidential 
contracts has proved beneficial to the 
whole bargaining process and has pro- 
duced a better understanding by shippers 
and carriers of each other’s problems. 

However, we see little reason to 
require carriers to continue filing these 
contracts with the Agency. 


Inland Cement Limited 


“We believe that since the 
advent of the NTA, 1987, the 
railways have sought and, in 
some measure, achieved effi- 
ciencies that may have been 

unthinkable only a few 
years before.” 


Alberta Department of 
Transportation and Utilities 


“As long as railways have 
high fixed and declining 
unit costs, the easy entry, 
highly competitive trucking 
model for transport deregu- 
lation cannot fully apply. 
Railways cannot mirror 
motor carrier pricing with- 
out the same relatively con- 
stant unit costs independent 
of volume. Thus, while inno- 
vations in regulation may 
be possible, some legitimate 
basis remains for regulation: 
to reduce cost and increase 
the scope for competition.” 
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RECOMMENDATION NO. 25 
We recommend that the NZA, 1987 be amended to 
repeal the requirement that copies of confidential 
contracts be filed with the Agency. Carriers should be 
required to retain copies of such contracts on file for 


six years. 


Shippers have responded positively to the extension of the inter- 
switching distance from 6.4 kilometres (4 miles) to 30 kilometres. A survey 
by the Canadian Manufacturers’ Association shows that the percentage of 
shippers having access to two or more railways increased from 54% to 80% 
following the introduction of extended interswitching limits. The number of 
cars switched by CN and CP Rail has approximately doubled. Shippers 
reported to the National Transportation Agency that extended interswitching 
rights increased their bargaining position in negotiations with the railways. 

Competitive line rates (CLRs) — or the provision of the Act which 
requires a railway to set a rate for transporting goods to a competitor's line 
— have proven to be more controversial. The railways have opposed them 
from the beginning, seeing them as an unwarranted intervention in the mar- 
ket. They have argued that the CLR is not required since it is not in the 
railways’ interests to force shippers out of business. The railways would pre- 
fer that, where there is no competition, shippers be protected by a maximum 
rate relief mechanism similar to the one used in the United States. The 
Agency argues that these measures are cumbersome to administer. They are 
a disadvantage to shippers, who have to prove there is no other way to ship 
their goods and that the rate they are being offered is unreasonable. 

CLRs are intended to benefit shippers who are on only one rail line, 
who are outside the interswitching limit and whose goods cannot profitably 
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be shipped by truck. Rail transport is often the only way to move bulk com- 
modities of low value, such as coal, over long distances over land. In such 
cases, a railway has no effective competition and commands considerable 
market power. 

Shippers are also concerned about the expected increase in the 
number of short line railways. These operations fall under provincial juris- 
diction and are not governed by federal legislation that encourages competi- 
tive behaviour between the national railways. 


Conclusions and Recommendations 

In general we have found that the NZA, 1987 has encouraged more competi- 
tion among the railways and more competitive behaviour. But we have also 
found that there are serious concerns about some provisions of the Act, par- 
ticularly the competitive line rate and final offer arbitration provisions. 


Competitive Line Rates 
Review of sections 134-142 of the NZA, 1987 was one of the most difficult 
issues facing this Commission. 

The provisions are a paradox. They offer intrusive regulatory devices 
in legislation intended to reduce regulatory burdens. They include tribunal 
mechanisms in legislation that seeks to put business relationships out of the 
reach of government. 

The paradox continued through this comprehensive review. No issue 
inspired more intense debate than the CLR provisions, and yet there are few 
examples of them actually being used. Only three shippers have applied for 
CLRs since 1987, and no party appearing before us could demonstrate that 
the provisions had a clear economic effect. 

Yet many shippers said that CLRs were the most important feature of 
the Act, and some submissions dealt with little else. While both railways 
called for changes to weaken these provisions, they, too, failed to prove that 
the provisions had significant economic effects. 
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For a time we contemplated making no particular comment on these 
provisions, since it is clear that, while real evidence is lacking, powerful 
emotional responses are not. We were concerned that the issue would polar- 
ize a community which urgently needs co-operation to face the challenges 
ahead. However, our mandate and the many proposals made to us makes a 
response necessary. Philosophical arguments aside, some aspects of the CLR 
mechanism simply do not work and should be improved. 

Under section 266(3) (j), the Commission was instructed to address 
the effects of competitive line rates “on the revenues, financial viability, capi- 
tal investment and service level of railway companies.” 

At the present time, there are no CLRs in operation, and those that 
were in place accommodated shippers using U.S. railroads. They have been 
allowed to lapse. CN and CP Rail have effectively declined to compete with 
each other through CLRs, and as a result the provision is largely inoperative 
in Canada. Given the limited utilization of CLRs, no convincing evidence has 
been found by the Commission to indicate any substantial effects from CLRs 
on railway revenues, viability, investment and service levels. 

As we have stated previously, we generally feel that the Act’s most 
significant achievement was to secure reduced costs for shippers. These gains 
must be protected. Amendments to the CLR provisions should not reverse this 
achievement. However, we can also imagine a time when rationalization 
might create a greater dependence on this mechanism and the flaws we per- 
ceive could become significant issues. Therefore, we have considered a wide 
range of proposals and arrived at a short list of refinements that we feel 
would make the Act fairer or simply more functional. 

A summary of the CLR proposals we considered and our thoughts in 
respect of each one can be found in Annex B. 

As a consequence of this debate, recommendations follow: 
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RECOMMENDATION NO. 26 


We recommend that the NTA, 1987 retain competi- 
tive access rights, with the following modifications: 


a) 


b) 


c) 


d) 


Section 142 be repealed and section 137 be 
amended to require that the Agency establish 
CLRs that are commercially fair and reasonable 
(i.e., CLRs that match the revenue that the local 
carrier would have achieved under intramodal 
competition). 


Section 134 be amended to require that 


i) in applying for a CLR, the shipper disclose if 
its designated route has a factitious destina- 
tion; and that 


ii) on such disclosure being made, the Agency 
disregard the amount of the connecting car- 
rier’s rate in establishing a CIR. 


The words “unless the containers arrive at a port 
in Canada by water for further movement by rail 
or by rail for further movement by water” in sec- 
tion 135(3) be repealed; 


Section 135(6) be amended to provide that CLRs 
for a routing through Canada may be set for 
both origin and destination points if both ship- 
per and consignee are captive to the same rail- 
way company; 
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e) Section 139 be amended to provide that on an 
initial application for a CLR, the Agency may set 
a CLR for a period of up to three years if the 
shipper proves a demonstrable need for a CLR 
longer than one year; and 


f) Section 140(1) be amended to clarify that the 
carrier on which a CLR is imposed is not 
required to supply cars for the traffic being 
moved. 


Final Offer Arbitration 

The 1987 legislation gave the Agency an expanded role in mediating and 
requiring arbitration of disputes arising out of disagreements over rates and 
conditions. This reflects a growing interest in alternate dispute resolution as 
a means of speeding decision making and reducing delays and expense. Par- 
ticipation by carriers or shippers in mediation is voluntary. Final offer arbi- 
tration (FOA) applies to the carriage of goods by rail and air. In FOA, both 
shipper and carrier submit their final best offer in writing and the arbitrator 
must choose between the two. The arbitrator’s choice is final for one year, 
unless shipper and carrier agree to extend the arrangement. 

As in the case of CLRs, the FOA issue was addressed in a number of 
submissions and inspired debate, although few shippers have used the provi- 
sion. We are of the opinion that FOA can be very useful as a competitive tool, 
but, for reasons outlined in Annex C, we believe modifications are necessary. 
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RECOMMENDATION NO. 27 
We recommend that the arbitration provisions of 
the NTA, 1987 be amended to: 


a) Repeal the alternate investigation procedure and 
substitute a summary process in which a carrier 
has the responsibility of demonstrating to the 
Agency that effective competition exists; 


b) Require the Agency to refer the dispute to final 
offer arbitration (FOA) upon a finding that 
effective competition does not exist; 


c) Require the arbitrator to determine whether 
either offer is commercially reasonable, and, 


i) where both offers are commercially reason- 
able, require the arbitrator choose between 
them; or 


ii) where one offer is determined not to be 
commercially reasonable, require the arbi- 
trator to select the other offer; or 


iii) where both offers are determined to be 
commercially unreasonable, require the 
arbitrator to determine and set a commer- 
cially reasonable rate. 


d) Require the Agency, after conducting public con- 
sultations, to publish and periodically revise 
criteria for establishing the existence of an 
effective competitive market and for determin- 
ing commercially reasonable rates. 
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Compensatory Rates 

Under the Act, as was the case before its passage, a railway may not charge a 
rate that is less than what it costs to move the goods. This was to prevent the 
railways from lowering prices in order to drive competitors out of business. 
The National Transportation Agency must disallow such rates. Of the five 
cases of noncompensatory rates that have come before the Agency since 
1988, none has been shown to have been intended to lessen competition or 
harm a competitor. Nevertheless, the Bureau of Competition Policy has sug- 
gested that this provision has sometimes caused the railways to set higher, 
less competitive rates for fear of provoking an inquiry. This puts the railways 
at a disadvantage in relation to other modes of transport that are not subject 
to this regulation. 

Some parties who raised this issue favoured an end to the regulation 
of compensatory rates, while others feared that, if the regulation was abol- 
ished, railways would raise rates for captive shippers in order to recoup 
losses from below-cost rates in very competitive markets. CP Rail, for one, 
expressed concern that CN, as a Crown corporation, might use its access to 
public funds to offer rates below cost. 

We believe that these concerns are not justified. The Competition 
Act, which now extends to Crown corporations such as CN, offers adequate 
protection against predatory pricing and the abuse of dominance in a mar- 
ket. The Competition Act has the advantage of applying equally to railways 
and to all other forms of transport. We also believe it unlikely that a railway 
would use such tactics to reduce competition from trucking companies. The 
railway would face immediate competition from trucking firms as soon as it 
raised its prices again. 

We thus see no reason to maintain the provisions of the Act concern- 
ing compensatory rates. 
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RECOMMENDATION NO. 28 
We recommend abolition of the compensatory rate 
provisions of section 112 and section 113 
of the NTA, 1987. 


Short Line Railways 

As larger railroads in the U.S. rationalized their routes, many short line rail- 
ways sprang up to provide service on track that would otherwise have been 
abandoned. With their lower labour costs and higher productivity, short line 
railways have proven to be very successful. In Canada, short line railways 
have been slower to develop, in part because of institutional impediments 
that we discussed in Chapter 4. We believe that short line railways should be 
encouraged in Canada as a way of enhancing competition. 


MARINE 

Regulatory Reforms 
Since the first Shipping Conferences Exemption Act (SCEA) was passed in 
1971, shipping conferences, which are associations of international ocean 
carriers, have been allowed to regulate the rates, ancillary charges and other 
terms and conditions of operation of their members. These are collective 
activities which would be otherwise prohibited by the Competition Act. Par- 
liament, while retaining this exemption, also sought to encourage competi- 
tion in several ways. Members of conferences are now allowed to set rates 
and offer services independent of those set by the conference. They cannot, 
however, freely make confidential contracts. 

Isolated communities on the Mackenzie River (including those on 
the Delta and the western Arctic coast) and Lake Athabasca, which are heav- 
ily dependent on water transport for their supplies, have been protected 
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since 1945 by regulations governing shipping. These communities are still 
protected under Part V of the current Act governing Northern Marine Resup- 
ply Services. All carriers with fleets larger than 50 tonnes must be licensed to 
supply these communities, and their tariffs must be published and filed with 
the National Transportation Agency. Previously, these rates had to be 
approved; now, they are merely filed with the Agency. The Act also removed 
regulations on some cargoes (including defence cargo and exploration and 
mining supplies) and simplified the licensing of carriers. 


Results 

In general, we have found that the effects of the reforms introduced by the 
SCEA, 1987 have been much less than anticipated. This is partly because the 
shipping industry has changed over the last five years, and shipping confer- 
ences no longer have as much impact as they once did. The number of con- 
ferences serving Canada has fallen considerably. In 1988, conference liners 
carried 48% of the outbound tonnage. And in 1989 and 1990, independent 
lines offered as many or more weekly services than conference carriers. 
At the same time, the National Transportation Agency has observed 
that the rates set by conferences for a number of major commodities are now 
below 1983 levels and that service has improved since 1988. These changes 
are the result of a depressed shipping market and more competition from 
independent liners. 

Because of the general increase in competition and the decline in 
the importance of the conferences, the provisions of the Act to encourage 
competition within conferences have not been extensively used. The provision 
for service contracts has apparently been used even less. The National Trans- 
portation Agency suggests that cargo moved under service contracts is only a 
very small proportion of the total moved by conferences. 

On the Great Lakes, competition in shipping is stiff. Thirteen compa- 
nies compete for a share of the market, with the bulk fleet operating at only 
40% of capacity. These carriers must compete not only with each other but 
also with U.S. railroads; with increasingly aggressive Canadian railways, 
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which offer train service from the mid-west to the eastern tidewater; and with 
the nationally supported Mississippi River system, which, unlike the St. Law- 
rence Seaway, is toll-free. 


Conclusions and Recommendations 

The exemption of shipping conferences from the prohibitions against the col- 
lective setting of rates runs counter to the general policy of encouraging com- 
petition. The Act legitimizes a cartel, and, unlike the situation in all other 
transport modes, shippers are unable to negotiate freely with individual car- 
riers who are members of a conference. Canadian shippers are unhappy with 
the exemption and disappointed with the limited success of the 1987 
reforms. Shippers in Europe and the U.S. are also dissatisfied with current 
conference practices. 

In principle, we are opposed to the intent of the SCEA. It is clearly in 
conflict with the overall competitive thrust of the NZA, 1987. While we cannot 
find evidence that the conference exemption has had significant economic 
impact, we are sympathetic to the comment of one shipper who described 
contract negotiations with a cartel as “a hell of a way to do business.” 

However, we believe it would be unwise for Canada to end these 
exemptions now. This action might cause uncertainty in the industry until the 
jurisdiction of Canadian law and the application of the Competition Act are 
tested in the courts. Members of conferences might also turn to U.S. ports, 
harming Canadian ports and Canadian carriers. Since independent lines are 
effectively competing with conference lines, there is no compelling reason for 
Canada to act alone. 

We believe that international action is appropriate here. Canada 
should not repeal the SCEA until the U.S. and its trading partners are willing 
to act in concert.’ 

We would encourage the government to persuade the international 
community to bring shipping conferences under competition law. 

Meanwhile, the SCEA should be amended in two ways. First, confer- 
ences should be allowed to negotiate with inland carriers for through freight 
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rates. The railways would gain by having assured revenue, which would lead 
to lower costs for shippers and receivers. Canadian ports would also gain, 
since they would be guaranteed a base cargo throughout. Second, the notice 
time for independent action on rates should be reduced from 15 days to 10 
days, to encourage more carriers to set independent rates. 


A 
= 


as 
RECOMMENDATION NO. 29 
We recommend that the Minister of Transport 
introduce legislation to repeal the SCEA at such 


time as United States antitrust immunity for 
shipping conferences is withdrawn. 


RECOMMENDATION NO. 30 
We recommend that the federal Cabinet reduce to 
ten days the notice period for independent action 
by shipping conference members. 


RECOMMENDATION NO. 31 
We recommend the Minister of Transport introduce 
amendments to section 5 of the SCEA to permit 
shipping conferences to contract for and quote 
through freight rates for precarriage or onward 
land carriage. 


According to surveys conducted by the National Transportation 
Agency, shippers and carriers alike are largely satisfied with the regulation of 
supply services to northern communities through the provisions of Part V of 
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the Act (Northern Marine Resupply Services). All agree that water transporta- 
tion should continue to be regulated to ensure adequate service now and in 
the future. Shippers were generally satisfied with the service they received, 
and although carriers were sometimes dissatisfied with certain procedures 
involved in regulation, they were generally favourable toward the Act. 

We believe, therefore, that regulation answers the needs of shippers 
and carriers in the Mackenzie region and on Lake Athabasca and that it 
should be retained. In five years it should be reviewed again. 
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RECOMMENDATION NO. 32 
We recommend that Part V of the NZA, 1987 be 
retained and that the Minister of Transport review 
the continued need for such regulation within five 
years. 


INTERMODAL SERVICES 
Intermodal transport, which includes containers and trailers that can be 
moved by truck, rail or ship, is an increasingly attractive mode to shippers 
who seek door-to-door or point-to-point service. In surveys done by the 
National Transportation Agency, the number of shippers using intermodal 
services increased from 37% in 1988 to 45% in 1991. 

The intermodal service sector is very competitive. Canadian 
intermodal carriers compete with other domestic and international carriers 
and also with standard truck, rail and marine carriers. In the north Atlantic, 
the container ports of Montreal and Halifax must compete with U.S. ports 
such as New York, Philadelphia and Baltimore. 


CHAPTER FIVE 


Partly because of the high level of competition, rates for intermodal 
transport have risen only modestly in recent years. At the same time, new 
services and technologies are being introduced, such as double stack con- 
tainers and the RoadRailer which was introduced by CP Rail in co-operation 
with Norfolk Southern Railway. Since shipping lines are reducing costs by 
using larger ships that call at fewer ports, the larger U.S. ports are increas- 
ingly successful because of their volume of two-way cargo and their proximity 
to major markets. 

Intermodal transport is expected to become increasingly important 
in the years ahead. It promises to increase the efficiency of carriers and 
provide more flexible service to shippers. 


NOTES 


1 Given pressing overcapacity problems, it is counterproductive to allow economic regula- 
tions to delay efficient matching of supply to demand. Although it is possible for airlines to 
request the Agency to grant exemptions from some of these restrictions, submissions 
made to us and our research have identified cases where protracted Agency scrutiny of 
exemption requests has delayed the launch of advertised services. Market opportunities 
may dissipate if they are not seized quickly. 


Where one airline wishes to use blocked space seating capacity on other airlines’ 
aircraft to service its international routes, the Agency takes the position that both airlines 
must have operating authority under bilateral air service agreements. Many countries rec- 
ognize the commercial reality of block space agreements by negotiating access to blocked 
space as well as routes in BASAs. If Canada and the other state party to a BASA recognize 
their reality and the carriers carry sufficient liability insurance, the N7A, 1987 section 86 
Ministerial direction to the Agency to implement the BASA should instruct the Agency to 
facilitate authorized block space agreements. 


For purposes including ticketing arrangements, each carrier has a designated code. 
Code sharing is the agreed use by one carrier of other carriers’ codes. This allows a 
carrier the marketing advantage and flexibility to sell transportation in its own name in the 
other carrier’s aircraft for the first carrier’s scheduled services. Presently, section 18 of 
the Air Transportation Regulations requires a carrier to explicitly disclose in its tariffs, 
advertising, flight schedule displays and tickets whether or not other airlines or aircraft 
types will be used for its services. A balance must be struck between giving consumers 
enough information to make market choices and allowing carriers commercial flexibility. 
Although exemption procedures potentially allow the Agency to determine this balance, 
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their actual usefulness to carriers and travellers diminishes with delay in determining 
exemption applications. 


2 Since 1986 the Uruguay Round of GATT negotiations has been attempting to address the 
objectives of a new framework for trade in services. In December 1991, the GATT Secre- 
tary General submitted a “Final Act” with draft accords. Included in this document was a 
draft General Agreement on Trade in Services (GATS), with a sectoral annex on air trans- 
port services. The annex deals with economic rights such as routes, capacity and pricing. 
It also includes some of the commercial rights such as aircraft repair and maintenance, 
the selling or marketing of air transport services, and computer reservation services to 
which the GATT trade principles would be applied. Progress has been stalled by disagree- 
ment over which services ought to be included. 


Until all parties can agree, the interim period can expect to see a mixed regulatory 
system with potentially overlapping and possibly conflicting multilateral, “plurilateral” and 
bilateral arrangements for the exchange of traffic rights. 


3 A full investigation was carried out in the U.S. of the impact of conferences on liner 
shipping; however, it came to no conclusions. In its report to the President and Congress 
on April 10, 1992, the Advisory Commission on Conferences in Ocean Shipping on April 
10, 1992 stated that, 


After a considerable amount of discussion, debate and deliber- 
aton, the Commissioners recognized that no meaningful consen- 
sus on the major issues would be reached. Therefore, the Report 
does not include conclusions or recommendations. (p. xiii) 
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Transportation Policy and 
the Role of Government 


GOVERNMENT GOALS AND TRANSPORTATION POLICY 
Historically, government has used transportation regulation as a policy tool to 
build our nation. In the years following Confederation, the railway was a 
lifeline for regions and industries dotting a sparsely populated land. Govern- 
ment played a major role in stimulating the growth of railway companies in 
order to further its policy goals of economic development and political inte- 
gration. In the early years, this level of involvement was unavoidable; the 
youthful transportation industry simply lacked the resources to knit together 
one of the largest nations in the world. 

By the middle of this century, however, it became apparent that 
other modes of transportation were breaking the dominance of rail. New 
technologies increased the attractiveness of air, surface and marine trans- 
port. But governments were slow to realize that competition could be used to 
build the transportation system, and continued to rely instead upon regula- 
tion. Government interventionism welcomed each new mode of travel with 
more rules and higher costs. The pattern would continue well beyond the 
advent of the air industry. 

By the late 1960s, the inefficiencies of the regulatory approach were 
apparent. The National Transportation Act of 1967 (NTA, 1967) was Parlia- 
ment’s response, an early attempt to allow emerging market forces, especially 
between the modes, to play their part in Canadian transportation. Stemming 
from the recommendations of the MacPherson Commission, the NTA, 1967 
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ended government involvement in rate-setting, established a rail-line aban- 
donment process, and partially compensated railways for passenger rail and 
branch lines operated in the public interest. This Act tried to foster competi- 
tion between the railways and other modes of travel. Still, it did not promote 
competition between the railways themselves, for it allowed them to set the 
same rates. Nonetheless, the importance of the N7A, 1967 was that it eased 
the dependence on regulation in favour of increased reliance on competition. 

Twenty years later, the National Transportation Act, 1987 marked a 
ereater shift toward market forces, and away from regulation as the prime 
influence on transportation. No longer would competition be restricted by 
legislation to inter-modal competition only, or competition between modes. 
The NTA, 1987 attempted to create new market energies and thereby 
encourage the best possible levels of service and price for shippers and 
travellers, by fostering competition between carriers within a mode. 

Despite the reforms of 1987, the transportation system is still bur- 
dened by entry barriers, subsidies and government ownership of Crown cor- 
porations. In addition, multiple — sometimes contradictory — government 
goals further confuse policy purposes. Various levels of government have 
used transportation policies to influence their goals in employment, regional 
development and other fields. The result has been a profusion of “priorities,” 
few of which bear on the fundamental aim of a healthy transportation system 
that moves people and goods safely and efficiently. 

The inefficiencies imposed by the blurring of policy goals are 
increasingly difficult to justify in an era of global competition. In fact, the 
closed economies which previously allowed, or encouraged, multiple policy 
goals for their transportation sectors no longer exist. 

As we noted in Chapter 1, the pre-eminent controlling factor con- 
cerning the role of governments in Canada must surely be the inexorable 
pressure of federal and provincial debt levels, which severely limit their 
capacity to stimulate, develop and otherwise intervene. 

We therefore believe that the National Transportation Act should 
be modified in order to further encourage competition in transportation and 
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to lessen the role of government. Where government is needed, it should be 
as a facilitator of transportation and a guarantor of such policy objectives as 
safety and accessibility. Reforms to the N74, 1987 should ensure that, where 
regulations are imposed on carriers to further policy objectives not central to 
transportation, those regulations are removed. 

In summary, Canadian governments should ensure that efficient, 
effective and safe transportation constitutes the first goal of our transporta- 
tion policy. To do otherwise, as we were reminded in our hearings, is to risk 
“compromising Canada’s future competitiveness and prosperity.”! 


REGIONAL DEVELOPMENT 

We have noted that transportation was traditionally viewed as an instrument 
of national development and integration, even before Confederation. The 
development of the regions through government initiatives was viewed as a 
key factor to increasing the prosperity and stature of our nation as a whole. 
The transcontinental railway provided a link from coast to coast and allowed 
regions to develop by trading throughout Canada and beyond. Following the 
world wars, regional development was fostered by massive national invest- 
ments in transportation infrastructure. The St. Lawrence Seaway was con- 
structed, and huge new investments were made in railways, airports and 
highways. 

This tradition of melding transportation policy and regional develop- 
ment was codified in the National Transportation Act, 1987, which stated: 


transportation is recognized as a key to regional economic 
development and [the] commercial viability of transportation 
links is balanced with regional economic objectives in order 
that the potential economic strengths of each region may be 


realized? 


Regional development, while not specifically defined in the Act, has two 
essential objectives: first, to ensure that isolated areas have access to modern 
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transportation and, second, to ensure that regions realize their economic 
potential within the federation. 

These objectives are the preoccupation of governments, not of ship- 
pers and carriers. We note that, while shippers and carriers concern them- 
selves exclusively with the need for a competitive and efficient system, the 
governments of the Northwest Territories, Manitoba, New Brunswick, Nova 
Scotia and Quebec, as well as the Atlantic Canada Opportunities Agency, con- 
tinue to see transportation as a policy tool to encourage regional 
development.’ 

In fact, some participants sug- 
Atlantic Provinces gested that the federal government has 
Transportation Commission not lived up to its obligations, contained 
within the 1987 Act, to promote regional 
development. This position was not 
consistent, however. Provincial studies 
indicate that economic development in 
northern Ontario is not hindered by any 
lack of transport infrastructure or ser- 
vice.” Other studies in the Prairies and 
Atlantic Canada suggested a reduced 
emphasis on the transportation and regional development linkage.° 


“The overall affect of the 
relaxation of regulatory con- 
trols on the transportation 
industry in Canada has been 
positive for Atlantic Region 

shippers.” 


The value of continuing to include regional development within the 
transportation policy is doubtful. While transportation is relevant to employ- 
ment, defence and other national priorities, few would expect these policy 
areas to be formally linked to transportation policy. By extension, we contend 
that governments can meet regional development objectives through more 
direct means than transportation. 

As the rest of the world moves toward greater reliance on market 
forces to allocate resources, Canadians cannot run their transportation sys- 
tem in isolation. Government programs which defy market forces by subsi- 
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dizing some transportation services, and restricting the rationalization of 
others, perversely prevent the development of economically sound — and 
therefore sustainable — modes of transportation. In the end, such policies 
produce — and have produced — costly inefficiencies that result in reduced 
standards of living as we spread cost-inefficiencies throughout the Canadian 
economy, pricing our goods out of the global market. The resulting eco- 
nomic and social hardship works to the disadvantage of all Canadians, 
including those living in regions originally intended to benefit from such 
programs. 

We recognize that transportation decisions will continue to have a 
role in economic development, and that government will continue to be 
involved. However, efforts should be made to unclutter the transportation 
system and separate the disparate roles of government. Government projects 
should be undertaken only when justifiable on a sound economic basis and 
should be scrutinized with rigour. Where government funds transportation 
infrastructure for goals other than transportation itself, an appropriate 
charge should be made to the government portfolio responsible for the 
accrued social benefit. 
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RECOMMENDATION NO. 33 
We recommend that section 3 of the NTA, 1987 
exclude reference to regional development as an ele- 
ment of transportation policy. Regional development 
policy should be expressed in statutes concerning 
that subject. 
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Beyond this, care must be taken to avoid the dismantling of essential 
transportation facilities. This can and should be done without undermining 
the principles of the National Transportation Act, 1987. 


SUBSIDIES 
Ontario Motor Coach The Motor Vehicle 
Association Manufacturers’ Association 
“The different modes have The transportation system, 
not been treated similarly and the country, can no 
with respect to government longer hide behind regula- 
subsidies.” tory or subsidy walls in 


order to maintain viability. 
We must meet the competi- 
tion head on. Doing so has 
caused, and will continue to 


Despite regulatory reforms de- 
signed to allow market forces to flourish 
in transportation, the government still 
possesses many ways to influence the 
transportation marketplace, a major one 
being subsidies. 

We have identified three types of 
subsidies: direct subsidies to carriers; 
indirect subsidies in the provision of 
transportation-related infrastructure and 
services, which are not cost-recovered; 
and subsidies made through carriers to 
other beneficiaries. 


cause, some pain as the 
transportation sector 
restructures. However, this is 
not different from what 
many other sectors are 
encountering in their efforts 
to increase productivity, 
customer service, and 
product quality. 


The following subsidies were among those brought to our attention 
during the course of our research and consultations. The figures represent 
fiscal year 1990-1991. 
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Subsidy Expenditure Program 


VIA Rail $442 million 


$144 million 


$13 million 


Subsidy for the transport of 
rail passengers. 


Marine Atlantic 


Subsidy for the provision of 
ferry service. 


Ferry Service Subsidy for the provision of 


ferry services by private 


operators. 


Non cost-recovered services 


Canadian Cost Guard | $622 million 


provided by the Canadian 


Coast Guard. 


$262 million Non cost-recovered services 
to aviation sector. 

$645 million Subsidizes railway shipments 
of western grain. 

$17 million Subsidizes the domestic 


$73 million (truck) 
$13 million (rail) 


Air Transport Services 


Western Grain 
Transportation Act 


Feed Freight 


Assistance Act transport of feed grains. 


Subsidizes freight shipments 


Atlantic Region 


Freight Assistance Act within the region and between 


Atlantic Canada and Central 


Canada. 
Maritime Freight $11 million Subsidizes: freight, generally 
Rates Act rail, within the region and 


between Atlantic Canada and 
Central Canada. 
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Throughout our consultations, we often heard very different and 
often conflicting views expressed on specific subsidy programs. For example: 


¢ The intercity bus industry firmly believes that the government’s 
subsidizing of VIA Rail gives VIA Rail an unfair advantage. They 
argue that intercity buses could provide a more efficient service 
if their industry were not so unfairly positioned. 

¢ The trucking industry sees railways as being subsidized to the 
disadvantage of truckers. Railway carriers and related stake- 
holders, such as the Canadian Association of Railway Suppliers, 
argue that motor carriers are subsidized because they do not 
have to pay for the use of highways. 

¢ Several groups described the Western Grain Transportation 
Act as unfair, claiming that it subsidizes rail service in the west 
and diverts the movement of grain and other goods to western 
ports, away from the Great Lakes-Seaway and eastern ports. 

¢ Some parties argued that the Atlantic area freight rates assis- 
tance program constituted unfair support for surface carriers 
and regional industries. Atlantic representatives strongly dis- 
agreed, though sometimes suggesting that greater efficiencies 
were possible. 

¢ Several provinces and municipal governments, as well as organi- 
zations representing regional interests supported subsidy pro- 
grams, arguing that they provide financially accessible trans- 
portation to remote and outlying regions. 

* Groups representing persons with disabilities, as well as a few 
carriers, suggested that the provision of accessible transporta- 
tion needs to be subsidized by federal government. 

¢ Some groups expressed the view that subsidies should be used 
to achieve environmental objectives. 
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Subsidies change the behaviour and structure of markets. They act 
as artificial stimulants which undermine entrepreneurship and cost-efficiency 
by promoting otherwise inefficient decisions or activity. In short, subsidies 
can be detrimental to the long-term needs of shippers, carriers and the econ- 
omy. And it is evident that government's capacity to maintain these expendi- 
tures is threatened by mounting debt-loads. 

Subsidies must have clear goals and predictable effects. Before any 
subsidy is granted, three questions should be asked. One, what are the actual 
direct or indirect effects of a subsidy in terms of costs, benefits and effects on 
other modes? Two, are there better, more cost-effective ways of meeting the 
stated objective of a particular subsidy program? Three, how can subsidies be 
delivered or be amended to minimize the distortions they cause? 

Further, subsidies intended for a 
particular industry or group should be Atlantic Canada Opportunities 
paid directly to that group, and not indi- Agency 
rectly through the transportation sector. 
Subsidizing another sector through trans- 
portation only distorts the transportation 
market. If a subsidy is not directly used 
for transportation purposes, then it 
should not be paid from the transport 
envelope. The Commission believes in the 
principle that the transportation system 
of Canada should handle all commodities 
on the same basis. 

The Commission notes that many 
of the national subsidies, transportation 
subsidies included, may be in violation of 
current and emerging international trade agreements. At the time of writing 
this report, the Uruguay Round GATT negotiations had targeted and called for 
a change in all trade-distorting national subsidies. It is difficult to imagine 
that several of the existing transportation subsidies will not be subjected to 
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“There is no doubt that 
together MFRA and ARFAA 
have contributed to regional 
development in Atlantic 
Canada in terms of invest- 
ment, employment and 
income. However, the trade 
and transportation environ- 
ment today is very different 
than when these two Acts 
were introduced...” 


COMPETITION IN TRANSPORTATION 


intensive scrutiny and possible change under the current multilateral trade 
negotiations. 

We maintain that subsidies have a role in the Canadian transporta- 
tion system. However, subsidies, if not properly employed, interfere with the 
intention of the National Transportation Act, 1987, and prevent the needed 
rationalization of the Canadian transportation system. Ineffective subsidies are 
philosophically at odds with the objective of the NZA, 1987, which is to 
induce efficiency, through competitiveness, into the market. 


ee 


RECOMMENDATION NO. 34 
We recommend that the Government of Canada 
assess all transportation subsidies with a view to 
eliminating or restructuring those which cannot be 
justified or those which work inefficiently in their 
present form. 


RECOMMENDATION NO. 35 
We recommend that subsidies whose objective is to 
support sectors other than the carrier industry 
should be paid directly to such sectors and not 
through budgetary allocations to transport, or 
through obligations imposed on carriers. 


INFRASTRUCTURE 
Over the years, Canada has accumulated a superabundance of transportation 
infrastructure. In the course of our inquiries, we began to recognize that 


public policy in this area requires fresh attention if we are to maximize our 
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competitiveness as a nation. We see two challenges for government, both 
formidable: to rationalize a very large inventory of superfluous infrastructure; 
and, at the same time, to stimulate further investment of private capital in 
priority infrastructure having specific public benefit and competitive advan- 
tage for the country. 


Cutting Excess 
The amount of needless infrastructure is staggering. Thousands of kilometres 
of excess trackage is being maintained. The government has funded port 
facilities and wharfage at hundreds of locations. The air navigational system 
requires rationalization, since technology permits large efficiency gains and 
reduces the need for flight service stations and towers in low-volume loca- 
tions. Vessel traffic services are maintained in waterways where compulsory 
pilotage is required. Even in this age of 
automation, manned lighthouses beam = Motor Vehicle Manufacturers’ 
out from our coasts. Association 

In such a massive system, a 
compelling need exists for economy and 
utility if Canada is to avoid a major drain 
on financial resources. We have been 
struck by how much productive energy, 
capability and resources are used in 
questionable activities at a time when 
resources are desperately needed for 
other worthwhile endeavours. The com- 
petitive edge that comes from having a 


“Canada must find a way of 
knitting its infrastructure 
together in a more effective 
means from province to 
province, as well as across 
modes, and a better means 
of enforcing the law to 
ensure that all parts of the 
transportation infrastructure 
will remain free from the 


world-class transportation infrastructure types of disruptions that 
and low-cost carriers can be decisive for occurred on our roadways 
the real generators of a nation’s wealth at border points over the 
— its manufacturers, entrepreneurs and past two summers.” 


natural resource extractors. 
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Public spending on infrastructure has long been a favoured way for 
governments to garner short-term benefits, including job creation and 
regional economic stimulation. Unfortunately, the existence of such facilities, 
once built, creates a political imperative which can often depart from eco- 
nomic disciplines. On occasion, governments find themselves attempting to 
manipulate the market to bring demand to underutilized infrastructure, a 
situation which no country can afford. 

One major reason that political leaders are vulnerable to pressure is 
the lack of balance between the forces demanding construction or mainte- 
nance of facilities and those who will pay for it. Taxpayers do not see the 
direct costs, nor can they easily judge if an investment is excessive. User 
groups are more knowledgeable, but since costs are absorbed by the taxpay- 
ers, they are usually not motivated to offer protest. 

In order to balance the political pressures, a continuous presence of 
users in the capital spending system is desirable. When those users are pay- 
ing a real cost associated with greater cost-recovery levels, they will have a 
vested interest in ensuring the proper level of investment is achieved. Indus- 
try consultations in this manner are rare, but have been attempted in connec- 
tion with the rationalization of the Air Navigation System and with the 
provision of lighthouse staff on the east coast. Collaborative efforts to 
examine the value of existing infrastructure will be essential in the future. 
Without such efforts, we will be unable to direct our scarce resources toward 
the facilities where the most benefit can be achieved. Proposed cost recovery 
increases, when implemented, will introduce greater levels of “user pay” to 
the system. The next step should be to enhance the role of “user say.” We 
note that the concept of “user pay” has been one of the objectives of the 
National Transportation Act since 1967. 


Stimulating Development 

Even while we recommend an effort to reduce current excess infrastructure, 
we recognize that Canada, like other nations, competes in the world market 
wherein modern, efficient facilities can be a critical advantage. 
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Without any expectation of greater resources, transportation plan- 
ners face a large inventory of projects which would, in decades past, have 
been undertaken by the federal government. Transport Canada’s Capital 
Investment Plan (CIP) envisages annual capital requirements, on a dis- 
counted basis, of about $800 million until 1998-99 inclusive. This figure 
does not include major projects such as new runways and redevelopment of 
Terminals 1 and 2 at Lester B. Pearson International Airport (Toronto); the 
development of a container port at Roberts Bank outside Vancouver; and a 
new runway and expanded passenger terminal at Vancouver International 
Airport. 

Actual expenditure is expected to be limited to $500 million annu- 
ally, producing a short fall of $300 million. The major railways and Ports 
Canada also plan reduced capital spending through the coming decade, sug- 
gesting the probable growth of a capital expenditure “deficit” with implica- 
tions for future competitiveness. 

Although other nations face the same financial constraints, many 
have introduced intriguing innovations to finance projects which could not be 
undertaken with tax revenues. 

A number of transportation mega-projects are under way around the 
world. Among them: the super-highway being built to link Hong Kong and 
Beijing, the Chunnel that will tie the U.K. to the Continent, Osaka’s offshore 
airport and Mexico’s new highway system. All involve some mechanism to 
securitize future revenues — be those revenues in the form of tolls, or other 
charges — and thereby put capital into the hands of builders in the short 
term, without drawing excessively on government funds. 

Canada, too, has begun using private investors to achieve public 
ends. The Terminal 3 project at Toronto's Pearson International Airport is the 
best known of such projects, and will be followed by a second similar project 
to renovate Terminals 1 and 2. Runway financing at Vancouver International 
Airport has also been sought from private sources. 

These efforts are attractive, but they are not simple. Major differ- 
ences exist between the decision-making processes of government and those 
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of capital markets. Individuals accustomed to both worlds are rare, and 
assumptions differ markedly. Governments must maintain flexibility and keep 
their options open; private investment requires security and avoids 
uncertainty. 

As the Financial Times of London has noted: “The risks and costs... 
can be immense. Lead times for transport infrastructure projects typically 
span a decade or more because of the interminable, and usually controver- 
sial, planning processes. Companies are reluctant to risk millions of pounds 
working up projects only to see them collapse or rendered unviable during 
the planning phase. The risks would matter less if companies could be sure 
of earning appropriate returns.” 

These systemic problems require a strategic approach to their reso- 
lution. They require a strategic approach based on a comprehensive assess- 
ment of the factors involved in fostering transportation infrastructure 
investment. 

The European Conference of Ministers of Transport made similar 
observations in their “Round Table 91” on private and public investment in 
transport. They point out that transportation infrastructure projects typically 
have very long lives (20-100 years or more); experience relatively low oper- 
ating costs; require large amounts of capital; and have a long construction 
period (2-7 years). Therefore, financing requires a long-term perspective. In 
addition, cash flow is negative during construction, which lasts longer than 
for conventional industrial projects; cash flow grows slowly during the early 
years of operation, because of the heavy interest rate payments on loans, but 
it is or can be high after amortization; loan maturities are generally shorter 
than the in-service life of transportation projects. Political and macro eco- 
nomic risk affect both construction and post-commissioning periods.® 

We believe that capital investment in public transportation facilities 
can continue at the necessary rate, but there must be improved co-ordination 
of the relationship between government and the private sector. The Toronto 
Terminal 3 program suffered from the mutual inexperience between govern- 
ment and private investors in completing such an ambitious project. Terminal 
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3 was an innovation. However, evidence that government has not adjusted to 
the needs of investors is still present in the continuing stalemate over the 
financing of a new runway in Vancouver, the laborious process underway to 
initiate improvements to terminals and runways in Toronto and the expense 
and uncertainty surrounding the proposed fixed link to Prince Edward 
Island. 

When the federal government began a privatization program in the 
mid-1980s, similar problems existed, and these were minimized by a central 
federal organization concerned with developing expertise and experience in 
privatization. Whether or not such a model has utility in this area is a matter 
for administrative consideration. But even without a central co-ordinating 
body, the government must ensure that the key departments — Justice, Pub- 
lic Works, Transport, Finance and Treasury Board — have appropriately 
trained and experienced staff, that different projects receive similar treat- 
ment, and that approval processes are clear and delineated at the beginning 
of the project. 
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RECOMMENDATION NO. 36 


Cutting Excess 
We recommend, consistent with the “User pay-User 
say” concept, that the Minister of Transport establish 
permanent consultative bodies formally involving 
users of transport services to ensure that complete 
information is obtained for rational cost benefit 
analysis of infrastructure investment. 
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RECOMMENDATION NO. 37 


Stimulating Development 
We recommend that the federal government 
develop mechanisms that will attract private capital 
participation in transport infrastructure financing 
by offering flexible infrastructure investment 
opportunities, with appropriate public 


accountability. 
TAXES 
The issue of taxation was not included in 
Canadian Chamber of our mandate. Taxation was, however, 
Commerce raised repeatedly in submissions made to 


us. Indeed, it is almost impossible to dis- 
cuss the issue of transportation competi- 
tion and efficiency without examining the 
effects of tax policy. 


“The most efficient transpor- 

lation system is not going to 

be achieved if transportation 

costs are needlessly 

burdened by regulation, or 
rendered uncompetitive by 
taxes. Federal, provincial, 
and territorial taxes must 


During our consultations we 
often heard criticism of the existing taxa- 
tion framework for transportation. The 
vehemence with which carriers and other 
groups condemned the tax system stems, 
in part, from the fact that no discernible 
relationship exists between the amounts 
of tax drawn from a specific mode and the level of government investment in 
that same mode. 

Pertinent to this matter is section 3(1)(e) of the N7ZA, 1987. It states 


all be taken into account.” 


that 
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Each carrier or mode of transportation, so far as practicable, 
[should bear]... a fair proportion of the real costs of the 
resources, facilities and services provided to that carrier or 
mode of transportation at public expense. 


The notion of cost recovery is thus preserved in the Act. However, the gov- 
ernment has not fully acted upon it. As we noted in the previous section, 
expanded use of cost recovery would enhance the overall efficiency of the 
transportation system and ensure fairer competition between modes. 

We are concerned that the current transportation services taxation 
framework works against both the transportation industry and the economy 
as a whole. This is evident from the taxation issues raised in our 
consultations. 

Many groups raised questions about the purpose of specific trans- 
portation taxes. The current taxation system allows governments to use car- 
riers as sources of revenue to be used for the benefit of the whole economy. 
In the United States, this problem is not as pronounced as in Canada, since 
U.S. federal taxes on the transportation industry are used substantially on a 
dedicated basis to finance transportation infrastructure. 

The frustration evident during our consultations indicates that trans- 
portation taxation is indeed a jungle. By raising revenues wherever possible, 
and not spending them subsequently on transportation infrastructure, many 
governments have altered the state of competition and efficiency in the trans- 
portation sector, between modes and within modes. 

For these reasons, we urge that the tax structure be reformed and 
brought into line with the principles of the NZA, 1987, as noted above. If 
eovernments are asking transportation managers and workers to embrace a 
new, more competitive world, governments must embrace the same market- 
place medicine and offer a similarly competitive tax environment. We recog- 
nize the magnitude of this challenge. But we feel that steps must be taken to 
restore the competitive balance and equitably distribute the benefits of effi- 


cient transportation. 
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Our view is that the most valid taxation on transportation is one 
which amounts to user fees to replenish and restore the system. The trans- 
portation specific tax system should be simplified and made more direct, and 


revenues drawn directly from transport services should “complete the loop” 
by being reinvested into the transportation infrastructure. 

This overall tax reform is not something we expect to happen 
quickly. Nonetheless, we believe that several of the positions on taxation 
which were represented to us in submissions and consultations deserve men- 
tion and explanation. We would not attempt to judge the validity of these 
arguments, but we would hope that their presentation here will be of some 
use to policy makers. 


Domestically, the railways maintain that they are at a tax disadvan- 
tage vis-a-vis trucking. Their argument has validity in that taxes collected 
from them are partially used for transportation purposes which may be at 
odds with their competitive interests. To this end, the railways have asked that 
the federal government persuade provinces to equalize fuel taxes at a level 
not exceeding one cent per litre, and to phase them out within two years. 
They ask also for the elimination of sales tax on rolling stock and of property 
tax on track-related facilities, and for the assessing of other rail property as 
for any other business. The railways requested permanent reduction in the 
federal excise tax on locomotive fuel to one cent per litre. They also believe 
that the Capital Cost Allowance for railway infrastructure should be replaced 
by an Investment Tax Credit set at a level sufficient to offset outstanding infra- 
structure or fiscal inequities between Canadian and U.S. rail carriers and 
between surface modes in Canada. 

We agree that efforts should be made to reform the manner of rail 
taxation in order to ensure fair competition between the modes. 

Shippers, carriers, ports, and many organizations and individuals see 
taxes as compromising the ability of Canadian carriers to compete effectively 
against their American counterparts. Comparatively speaking, taxes in Canada 
versus those in the United States are viewed by many as adding to the overall 
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cost-inefficiency of Canadian carriers, rendering them uncompetitive in the 
emerging continental trade order. 

Fuel taxes were singled out by all modes of transportation as the 
largest taxation impediment to successful Canadian competition with U.S. car- 
riers. It was also pointed out that provincial fuel tax rates vary greatly, and 
that this problem is compounded by competition from U.S. border states. 

Canadian air carriers claimed that Canadian fuel taxes put them at a 
cost disadvantage with their U.S. competitors. The trucking industry 
expressed similar views. 

Similarly, the disparity in property taxes between Canada and the 
U.S. constituted a major issue, largely for rail carriers. In 1990, Canadian rail 
carriers said that they paid significantly more in property taxes than they 
would have had they been subject to U.S. rates.? A similar disparity in rates is 
found between provinces. 

Further complaints from all modes, except marine, related to the 
more favourable U.S. depreciation rates and higher U.S. tax investment incen- 
tives. For example, U.S. railroad property is depreciated 100% after eight 
years, whereas in Canada only 55% is recovered in that time, through capital 
cost allowances. Similar disparities exist between the air and trucking sectors 
of both nations. Canadian trucking fleets tend to be older than those of U.S. 
motor carriers and it has been suggested that this could be due to less gener- 
ous capital cost recovery rates in Canada. In similar vein, Canadian air carri- 
ers also commented on the lack of tax-based leasing available to assist 
Canadian carriers to finance aircraft acquisitions. 

The air industry protested the widespread existence of such “post- 
ticket” taxes as provincial services tax (PST), the Air Transportation Tax 
(ATT), the federal Goods and Services Tax (GST) and the Passenger Facilities 
charge. Such taxes, being “pyramided” on top of one another, were per- 
ceived as significant disincentives to air travel, particularly in price-sensitive 
leisure markets. Canadian Airlines International estimated that these taxes 
constituted 20% of an average system fare. The government “take” of a fare 
is significantly lower in the U.S. — 10% of an average system fare. As a 
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consequence, doing business in Canada was said to be 15 to 20% more 
costly for Canadian carriers. 

However, specific taxation levels on certain cost-inputs (for example, 
property, fuel and income taxes) are higher in Canada; these levels do not 
reflect the overall taxation balance between both nations. For example, an 
examination of the rail sector shows that Canadian fuel, sales and property 
taxes place a significantly higher burden on Canadian railways than they 
would bear if U.S. fuel, sales and property taxes were assessed on the same 
companies. The relative burden changes little if Canadian payroll taxes for 
Canada Pension Plan/Quebec Pension Plan and U.S. payroll taxes equivalent 
to U.S. Social Security are added to the equation. Considering only the above 
taxes, the additional burden on CN and CP Rail has been estimated at $225 
million in 1990 alone. In addition, there is the substantial effect of less gen- 
erous capital cost recovery rates. 

In another area, the inclusion of U.S. retirement taxes in the com- 
parison affects these results. Canadian railways would have paid more in pen- 
sion taxes under the U.S. regime than under the Canadian one. Considering 
all taxes and pension costs, we estimate that CN and CP Rail combined would 
have paid some $180 million more under the Canadian regime than under 
the U.S. one. 

In the trucking sector, our evidence indicates the burden of federal 
and provincial/state taxation was higher in Canada, but only by 0.25%, in 
terms of trucking operating revenue. It should be recognized that this truck- 
ing tax burden is not uniform. It ranges from a 0.46% tax advantage for 
Canadian LTL (less than truck load) carriers to a 0.80% advantage for small 
U.S. TL (truck load) carriers. 

The evidence suggests that Canadian rail carriers are at least margin- 
ally more burdened by taxes than their U.S. counterparts. Still, it should be 
recognized that there are advantages and disadvantages for rail in each coun- 
try — indeed, in each province. This being the case, the long-term success 
of our carriers will depend more on improved overall efficiency and initiative 
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than on possible advantages to be gained through a radically changed taxa- 
tion regime. 
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RECOMMENDATION NO. 38 
We recommend that all levels of government adopt 
policies to ensure that taxation structures and rates 
do not affect adversely either the ability of 
Canadian carriers to compete in interprovincial and 
international markets or access by Canadian 
travellers and shippers to such markets. 
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CANADIAN PORTS SYSTEM 
Seaports in Canada are currently facing rapid and dynamic changes in their 
operating environments. Fundamental changes in international trade patterns, 
vessel size and shipping company operating strategies threaten the continued 
commercial viability of some ports, especially in eastern Canada. The struc- 
ture of the Canadian ports administration system itself is not conducive to a 
flexible response to rapidly changing global trade patterns. 

The overall responsibility for ports lies with the federal government, 
as set out in the Constitution Act. There are currently three tiers in Cana- 
dian port administration: Canada Ports Corporation (CPC), harbour commis- 
sions, and public harbours and ports under Transport Canada. The CPC 
controls 15 ports, of which seven are local port corporations (LPC), the 
largest being Halifax, Montreal and Vancouver. Their boards of directors are 
appointed by the government and have a significant degree of autonomy. 
However, they rely on the federal government for all their capital funding, 
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since they cannot raise capital independently or accumulate reserves, in con- 
trast with the freedoms afforded U.S. ports. 

There are nine harbour commissions, in Ontario and British Colum- 
bia, whose directors report to the Minister of Transport. The commissions 
have always acted autonomously, servicing the requirements of their local 
economies. They have the right to accumulate reserves, although they must 
have federal approval for major capital spending projects. 

The public ports and harbours, currently numbering 526, are gener- 
ally very small and either serve local interests or are necessary for commu- 
nity survival, especially in remote regions. 

The controversy surrounding Canadian ports administration is based 
on the inability of the large seaports to respond adequately to external events 
and economic forces affecting their survival. Canadian ports currently face 
intense competition from U.S. ports, who have invested heavily in terminal 
and port equipment, service larger hinterlands, benefit from greater econo- 
mies of scale, and can react independently to service requirements. 

Canadian ports, especially in the container trades, have to compete 
against U.S. ports, which are able to accommodate the jumbo vessels servic- 
ing the major international trade routes. Vancouver and Halifax are especially 
exposed to this form of competition, having the physical capacity to accom- 
modate the vessels, yet being increasingly unable to induce the carriers to 
use the port due to inland transportation costs, costs enforced by CPC and 
ancillary charges such as pilots. As international trade is “port blind,” ports 
and the transport systems servicing them must be able to compete on price 
and service levels to attract enough traffic for their survival. 

Port administrations can be organized on either a centralized or 
regional basis. The former allows for a comprehensive strategy for port 
investment and mitigates the problem of ports competing against each other 
for funds. The latter allows ports to react quickly and effectively to changes in 
the international environment and to respond to demands from the industries 
they serve. 
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Canada has a history of financial troubles arising from centralized 
ports administrations, especially in terms of debt loads on the federal govern- 
ment. The choice between centralized as opposed to regional control of ports 
rests on judgment: whether the benefits achieved through consolidation, 
reduced overheads and a centralized investment policy, which considers 
national as well as regional concerns, outweigh the benefits of flexible opera- 
tions and investment decisions. 

The current situation of overlapping jurisdictions, costly centralized 
administration and lack of investment flexibility at the individual port level 
has a negative impact on the economic viability of ports, as well as the indus- 
tries they serve. The solution to this problem would require a major overhaul 
of the Canadian ports administration system. 


CN RAIL 
Government is directly involved in transportation through its operation of a 
number of agencies and through direct ownership of operators in various 
modes. In the case of rail, the government actually has the dominant market 
position through its ownership of CN. 

As we have noted, Canadian transportation markets and competition 
matured in the second half of this century, offering the potential for competi- 
tive alternatives to rail. This fact — and similar advances in other modes — 
was recognized and promoted in the National Transportation Act of 1967 
and 1987. 

There is a cost for maintaining a massive government presence in 
rail through a Crown corporation. CN’s periodic recapitalization (the last 
major one being in 1978) is a substantial taxpayer cost. In addition, the 
competitive goals of the N7A, 1987 have been limited because the govern- 
ment, as an owner, is not subject to the same bottom-line discipline as own- 
ers in the private sector. 

The government’s ownership of CN is no longer justifiable. The com- 
pany is no longer performing a public policy mandate. It is also increasingly 
active in the United States, which suggests that the corporation’s mission is 
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evolving to become more continental. We believe that the privatization of CN 
would remove a large obstacle to implementing a genuinely competitive envi- 
ronment in the rail mode. We further believe that the privatization would help 
enhance service and lower rates for shippers. 

There is precedent for divesting major Crown corporations. 
Canadair, Teleglobe, Air Canada and PetroCanada are no longer Crown cor- 
porations. In fact, there has been an ongoing divestiture of CN non-rail assets 
since the Corporation’s 1978 recapitalization. CN divested itself of CN Hotels, 
three telecommunications companies and its trucking business and is look- 
ing to sell CN Exploration. 

Total divestment of such a large entity may not be easily accom- 
plished. It is doubtful that a single buyer could be found, and imaginative 
strategies may have to be sought. There are numerous possibilities, including 
the sale of parts of the system. There might also be innovations such as the 
co-operative use of trackage by more than one railway. Divestment strategies 
should be examined in order to find the most beneficial to the taxpayers. 


RECOMMENDATION NO. 39 
We recommend that the Government of Canada 
initiate measures necessary to privatize 
Canadian National Railways. 


GOVERNMENT JURISDICTION AND CO-OPERATION 
Perhaps the most common argument we heard throughout our consultations 
was a demand for better co-ordination of government policies such as truck- 
ing regulations, provincial railways, taxation and infrastructure. We also 
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heard a call for greater co-ordination between federal and provincial admin- 
istrations — and between various parts of the federal government itself. 
We cannot overemphasize the need for regulatory harmonization. 
One of the main lessons from our review is that the current balkanizing of 
Canada through conflicting or incompatible regulation has had a major and 
foreseeable effect: rising transportation costs throughout the system. 
The Canadian Chamber of Commerce, for example, told us: 


If Canada does not review and address... issues quickly in an 
integrated, multi-jurisdictional way, transportation decisions 
and choices for shippers will continue to favour U.S. based 
carriers and ports. 


a ee There have been examples of efforts 


Canadian Pulp and Paper toward national collaboration. In 1988, 
Association provincial governments agreed to harmo- 

nize standards for truck sizes, weights 

“The Federal government and dimensions, an action designed to 
must exercise leadership facilitate coast-to-coast trucking services. 
with respect to achieving A four-year planning effort by the Trans- 


uniformity of weights and portation Association of Canada (TAC) 
dimensions on the highways produced an agreement by federal and 


of Canada to ensure a con- »rovincial governments on a national 
sistent, predictable and reli-  yighways program which spans the entire 
able truck transportation country and involves spending commit- 
system which meets the ments for several decades. Even critics of 
requirements of Canadian such programs admit the policy direction 
shippers.” was consistent and inclusive of all 

parties. 


However, it is also true that, despite this 1988 agreement, the 
hoped-for benefits have not been entirely realized because full harmonization 
has still not occurred. And the co-operation that led to the National Highways 
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Program disappeared when the parties began to question the division of the 
funds. 

Although co-operation seems a simple enough concept, there are 
significant reasons why it remains difficult for elected officials. Regardless of 
their good will and national vision, political leaders are responsible to their 
electors, and only their electors. Co-operative efforts succeed when both 
levels of government have jurisdiction and, therefore, the responsibility that 
comes with balancing, and budgeting, of priorities. They work less well when 
one level of government has demands and the other has the financial 
responsibility. 

This is not to say that co-operation is impossible. But cross-jurisdic- 
tional planning is far more challenging than it seems, and perhaps depends 
most of all on the participants’ perception of mutual benefit — a condition 
that cannot be guaranteed in each of the many areas where co-operation is 
desirable. 

We were impressed by the professionalism of the TAC’s planning for 
the National Highways Program. But we are concerned that without a sense of 
mutual responsibility, similar success will not be forthcoming in the parallel 
effort to plan the future of Canada’s railways. 

In 1990 the Provincial Ministers of Transportation established a 
committee to designate an “essential” rail network, with the intent of protect- 
ing this network from abandonment through some subsidy intervention. 
Unfortunately, as we examined this work, we became concerned with the 
readiness with which parties describe some rail service as “essential.” 

In its early work the transportation ministers’ committee proposed 
criteria which were extremely broad. While we acknowledge that non-eco- 
nomic criteria might make a particular rail line exceptionally important, few 
examples come immediately to mind. Certainly there is no justification for 
declaring entire networks “essential.” 

We do not question the sincerity or the skills of the participants, but 
we have concerns that this exercise could perversely stall the much-needed 
rationalization of the rail system. A delay of this kind would be not only 
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unfortunate, but potentially damaging to users and carriers and to the econ- 
omy as a whole. 

Alternatively, the essential rail study, if administered rationally, could 
encourage all of the governments involved to use parallel efforts — highways 
and rail planning — to integrate their surface transportation policies. Since 
the highway plan seems well advanced, the essential rail study offers an 
excellent opportunity for participants to not only improve federal-provincial 
planning, but to integrate modal groups within each government as well. 


A NATIONAL POLICY 

Does Canada need a ‘National Transportation Policy’? The current compre- 
hensive legislative policy statement is section 3 of the NZA, 1987. Unfortu- 
nately, it is honoured more in the breach than the observance. In the course 
of our review we have identified concerns which should be reflected in 
amendments to section 3. As we observe in Chapter 7, concise legislative 
purpose clauses are useful in providing guidance to courts and the Agency in 
interpreting the NTA, 1987. 

We recommend in this Chapter that section 3 of the Act not refer to 
regional development as an element of transportation policy. Regional devel- 
opment policy should be expressed in statutes concerning that subject. Con- 
sequently, section 3(1)(d) should be repealed. Likewise, since we do not 
consider that any general public interest operating duty should be imposed 
on commercial carriers, it is inappropriate to retain section 3(1)(f) of the 
Act.!° 

The present wording of section 3(1)(g) is unnecessarily complex 
for a legislative purpose clause. Except in those cases where we have deter- 
mined that regulation of contract terms is necessary or that specialized 
devices are needed to ensure competition, our basic conclusion is that mar- 
ket forces are the best means of achieving the objectives presently detailed in 
section 3(1)(g). Given the recent amendment to section 3(1) declaring the 
importance of access for persons with disabilities, section 3(1)(g) would be 
more appropriate as part of a purpose clause if it were rewritten to reflect 
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the general goal that the transport system facilitate interprovincial and inter- 
national trade. 


ee 


RECOMMENDATION NO. 40 
We recommend that section 3 of the NZA, 1987 be 
amended to replace section 3(1)(g) with a general 
policy goal that the Canadian transportation system 
facilitate interprovincial and international trade. 


Since commercial concepts and uses of transportation have moved 
from the employment of single modes to integrated logistics management, in 
Chapter 4 we have recommended that section 3 expressly refer to facilitating 
intermodalism. 

To achieve its intended objective as a legislative purpose clause, we 
believe that section 3 should be revised to express only the most fundamental 
and consistent elements of Canadian transportation policy. To reflect our 
report, we suggest section 3(1) be worded: 


3. (1) It is hereby declared that a safe, economic, efficient 
and adequate network of viable and effective transportation 
services accessible to persons with disabilities and making 
the best use of all available modes of transportation at the 
lowest total cost is essential to serve the transportation 
needs of shippers and travellers, including persons with dis- 
abilities, and to maintain the economic well-being and 
growth of Canada. Those objectives are most likely to be 
achieved when all carriers are able to compete, both within 
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and among the various modes of transportation, under con- 
ditions ensuring that, having due regard to national policy 
and to legal and constitutional requirements, 


Same 


Same 


replaces former 3(1)(g) 


former 3(D)(©) 


Same 


(a) the national transportation sys- 
tem meets the highest practicable 
safety standards, 

(b) competition and market forces 
are, whenever possible, the prime 
agents in providing viable and effec- 
tive transportation services, 

(c) legislation and economic regu- 
lation governing each mode of trans- 
portation facilitate the development 
of interprovincial and international 
trade, 

(d) economic regulation of carriers 
and modes of transportation occurs 
only in respect of those services and 
regions where regulation is neces- 
sary to serve the transportation 
needs of shippers and travellers and 
such regulation will not unfairly limit 
the ability of any carrier or mode of 
transportation to compete freely with 
any other carrier or mode of trans- 
portation, 

(e) each carrier or mode of trans- 
portation, as far as practicable, bears 
a fair proportion of the real costs of 
the resources, facilities and services 
provided to that carrier or mode of 
transportation at public expense, 
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new (f) legislation and economic regu- 
lation governing each mode of trans- 
portation facilitate the development 
of, access to and use of intermodal 
services. 


Commercial and technological innovation pose challenges for policy 
development because transport systems transcend both accustomed ways of 
thinking and departmental boundaries. The policy development process must 
involve all stakeholders in the transportation system and must be continuous 
and proactive. 

Of itself, a new federal legislative declaration alone does not answer 
those who told us that Canada needs a joint policy which would bind govern- 
ments at federal and provincial levels. More is required than just a consistent 
declaration of fundamental policy. We see potential in section 3(2) of the 
NTA, 1987, which authorizes the Minister of Transport, with Cabinet approval, 
to make agreements supportive of national transportation policy. This could 
enable federal/provincial agreements to be struck, giving substance to the 
current efforts of the TAC to develop co-ordinated national transportation 
goals.!! 

By suggesting the use of intergovernmental agreements, we recognize 
the difficulties inherent in translating the elements of a joint policy into work- 
able legislation. The levels of government have differing responsibilities and 
therefore different goals. We hope our report will create a greater awareness 
of the larger national context, thereby helping all participants (be they the 
federal government, provinces or others) to see close co-operation as an 
exercise in enlightened self-interest. After all, the best reason for fed- 
eral/provincial co-operation is that there is only one tax-paying public. The 
degree to which governments duplicate services, or fail to secure the maxi- 
mum benefits with available monies, is the degree to which they fail the pub- 
lic. Moreover, without a strong and well integrated domestic economy, it will 
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be difficult to maintain a strong and coherent presence in the increasingly 
competitive global economy. 
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Submissions to the NTARC (CN, CP Rail) 


Under our recommendation no. 8, railways would continue to have an obligation to 
submit a reserve operating proposal as a condition of a railway line abandonment notice. 
Also, we recognize that carriers have appropriate duties in emergency situations, such as 
those provided for in the Canada Shipping Act and the Emergencies Act. 


The Transportation Association of Canada is a federal-provincial governmental associa- 
tion. Its board has decided recently to develop a unified national strategy to lead to 
greater integration of all transport modes, address taxation policies which affect carriers 
and consider issues of government regulation. 
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The Legislation and the Agency 


INTRODUCTION 

We have reviewed the economic, political, social and even strategic consider- 
ations that shaped the laws and regulations governing our national transpor- 
tation system. We have learned that transport policy gradually evolved from 
regulation by necessity, to conflicting regulation, to over-regulation, and ulti- 
mately to the NTA, 1987 which attempted to facilitate the winding-down of 
regulation. In this chapter, we turn our attention to the legislation and the 
National Transportation Agency which was created to administer it. 


THE LEGISLATIVE AND REGULATORY FRAMEWORK 


Structure of the National Transportation Act, 1987 

The essential philosophical difference between the legislation of 1967 and the 
NTA, 1987 is found in the new law’s attempt to implement the pro-competi- 
tive thrust of Freedom to Move. Under the NTA, 1987, the old regulatory 
body and its duties were changed, alternate dispute-resolution procedures 
were added, and new rules were introduced to govern acquisitions. Major 
amendments were intended to increase competition between and within 


modes. 

The N7A, 1987 is an Act in eight parts, with Parts I, VII and VIII 
applying to all modes. All other parts are mode-specific. Section 2 establishes 
the extent and limits of application of the legislation while section 3 embod- 
ies the principles of Freedom to Move as the core of Canada’s national trans- 


portation policy. 


ie 
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Fording Coal Limited 


“What we really need is 
transportation legislation 
that is cognizant of the 
changing international mar- 
ketplace, and that is flexible 
enough to allow this country 
to become competitive in 
that marketplace. Above all, 
this legislation must enable 
suppliers of transportation 
services to manage their 
business so as to be able to 
provide low cost services, 
Sree of excessive 
regulations ... 


Our transportation policy 
must bring together all com- 
ponents of the transporta- 
tion industry, rather than 
dealing with them sepa- 
rately, if it is to have any 
hope of fostering efficiency.” 


IN TRANSPORTATION 


Part I of the NZA, 1987 estab- 
lishes the Agency, its powers and duties. 
Reference is made to the powers and 
duties of Cabinet and the Minister of 
Transport. It also contains the dispute- 
resolution mechanisms of mediation, 
final offer arbitration and public interest 
investigation. 

Mode-specific rules, definitions 
and requirements are found in Part Il 
(Air), Part III (Rail), Part IV (Motor 
Vehicle Transport), Part V (Northern 
Marine Resupply Services) and Part VI 
(Commodity Pipelines). 

Part II governs domestic air ser- 
vices (differentiating between northern 
and southern Canada) and international 
air services. It establishes linkages with 
the Aeronautics Act on technical and 
safety matters. 

Part Ill deals with rail freight 
rates and rail access (including inter- 
switching, running rights and competitive 
line rates), branch line abandonment, 
rail line acquisition, and subsidies for 
branch line operation. 


The Motor Vehicle Transport Act, 1987 delegates administrative 
authority for extraprovincial bus and truck carriers to provincial regulatory 
bodies. Part IV of the NTA, 1987 provides for residual jurisdiction over extra- 
provincial motor vehicle services not covered by the MVTA. 

Part V applies to northern marine resupply services and combines 


with other statutes to regulate aspects of the marine industry. The latter 
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group of statutes includes the Shipping Conferences Exemption Act and the 
Coasting Trade Act. 

Part VI regulates those pipelines which carry beyond provincial 
boundaries commodities other than oil, gas or municipal water/sewage. 

Part VII establishes procedures for the review of proposed acquisi- 
tions of Canadian transportation undertakings, and Part VIII contains general 
and transitional provisions, including the mandate for annual Agency reviews 
preceding the National Transportation Act Review Commission. 


The Purpose Clause 

In its acceptance of the principles of Freedom to Move as being at the core 
of Canada’s national transportation policy, section 3 of the NTA, 1987 serves 
as a formal parliamentary affirmation of such principles in the statute’s pur- 
pose clause. While it is not without inappropriate elements (such as inclu- 
sion of regional development as an element of transport policy), we believe 
that section 3, if amended, could have greater utility as a guide both to the 
Agency in making its decisions and to the courts in interpreting the NTZA, 
1987. 


The essential weakness of the current section 3 which has come to 
light in our deliberations is one not uncommon to such legislated policy 
statements. If a purpose clause becomes the repository of the wishes of many 
competing interests, its usefulness diminishes and it can lead to contradictory 
interpretation. Vague laws and contradictory interpretation result in uncer- 
tainty and delay which hampers business planning and investment. 

If amended as we have discussed in Chapter 6 and recommend in 
our report, section 3 would become a clearer and more consistent expres- 
sion of fundamental aspects of transportation policy. 


The Constitution 

Since 1867, the Canadian Constitution has affected the working of the trans- 
port industry and the ability of governments to regulate because the Constitu- 
tion divides legislative authority for transport between the federal and 


esos 3 om tal 


COMPETITION IN TRANSPORTATION 


provincial governments. In 1867, a realistic distinction could be drawn 
between responsibility for interprovincial transport operations, such as main 
line railways and shipping, which was given to the Government of Canada, 
and purely local needs, like roads and rail lines within a province, which 
were given to the provinces. 

In succeeding decades, appeal court rulings have acknowledged the 
need to interpret this division of powers in light of new technology and busi- 
ness methods. For example, the power to legislate air transport was given to 
the federal government. The courts, however, have cautioned that the consti- 
tutional division of power does not allow any one level of government to 
regulate all aspects of the transportation process solely on efficiency 
erounds.! 

Today, the Government of Canada has constitutional power to pass 
laws concerning: 


¢ carriage by air or by water; 

¢ carriage on land by an interprovincial undertaking; 

¢ carriage on land under a through bill of lading issued by a water 
carrier; and 

* temporary terminal storage during carriage by the above means. 


Through commercial means such as freight forwarders, there is an 
increasing trend toward separation of the marketing of transport services 
from the ownership and operation of transport equipment. The Supreme 
Court of Canada has held? that a business providing interprovincial or inter- 
national services can be regulated by the Government of Canada as an inter- 
provincial undertaking even though its plant and equipment are located in 
one province. This decision would allow the federal government to pass laws 
encouraging commercially flexible transport services. 

The Government of Canada may also use its constitutional trade and 
commerce power to regulate both transport and trade in goods where: 
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¢ the statutory purpose is directed to the economy as a whole; 

* provinces jointly or individually cannot effectively regulate a 
transport system; 

* a national regulatory scheme is set up; and 

* a regulatory agency is given an oversight role with respect to a 
transport system.? 


The authors of the 1867 Constitution did not foresee integrated 
logistics systems or environmental review. The legal framework for new tech- 
nology and commercial systems cannot be fitted easily into the existing con- 
stitutional division of powers. However, legal methods exist to make such a 
fit. Courts have recognized the right of the federal or provincial governments 
to delegate the administration of a statute to each other. This is done, for 
example, in the Motor Vehicle Transport Act, where the administration of 
extraprovincial trucking is delegated to the provinces’ trucking regulatory 
boards. The Government of Canada and a province may also agree to set up a 
joint regulatory board having powers granted by both levels of government. 
Care must be taken that such joint boards are accountable to elected 
legislators. 

It is clear that the Constitution puts real limits on the federal govern- 
ment’s ability to translate transport policy into law. 


Operating Legislation 

Historically, the Canadian government saw operational and economic regula- 
tion as specific to each mode. The Railway Act, Canada Shipping Act and 
Aeronautics Act were drafted originally as comprehensive codes controlling 
all aspects of each mode. The policy direction advocated by the 1961 
MacPherson Commission, that the transport industry be viewed as a whole 
for purposes of economic regulation, was reflected in the 1967 NZA’s com- 
bining of the functions of the Air Transport Board, Board of Railway Commis- 
sioners and Minister’s licence powers for the coasting trade, under the 
umbrella of the Canadian Transport Commission (CTC). The process of 
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consolidating economic regulation away from the modes was accelerated in 
the 1987 Act. 

The modal statutes continue to give powers to the Minister of Trans- 
port and specialized agencies such as the Civil Aviation Tribunal and the 
Board of Steamship Inspectors to regulate operating standards and technical 
aspects of day-to-day operations. 


Competition Statutes 
The Competition Act establishes a regulatory regime and system of penalties 
to encourage advancement of commercial competition generally. Certain 
activities of liner shipping conferences, which otherwise would be unlawful 
conspiracies in restraint of trade, are excused from the consequences of the 
Competition Act by the Shipping Conferences Exemption Act. 

In addition to the general supervision of competition by the Director 
of Investigation and Research and the Competition Tribunal under the Com- 
petition Act, the NTA, 1987 is intended to encourage transport competition 
by such transport-specific methods as confidential contracts and competitive 
line rates (CLRs). 

We have asked ourselves whether the goal of encouraging an effi- 
cient and competitive industry will be achieved best by general competition 
rules which apply to all industries or rules specific to the transportation sec- 
tor or even modes within that sector. The various NZA, 1987 rules were 
intended to ’kick start’ competition, particularly by providing better access to 
rail transport. 

One drawback of implementing detailed rules in a statute is that the 
lawmaking process tends to lag behind developments in commerce and tech- 
nology. For example, the NZA, 987 still requires signed carriage contracts in 
an era when EDI is becoming more prevalent. 

Many shippers told us that although they do not make frequent use 
of specific competitive tools such as CLRs or final offer arbitration, the mere 
existence of such rules encourages fair bargaining of confidential contracts. 
Once carriers become accustomed to such bargaining, mode specific com- 
petitive tools may decline in importance to shippers. In the long term, such 
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Competition Act provisions as control of predatory pricing, abuse of domi- 
nant position, review of mergers and the consent order process may become 
more appropriate for ensuring competition in commercial transportation 
arrangements not yet foreseen. 

We conclude that those advocating specialized procedures to 
encourage competition in any mode should have the responsibility to demon- 
strate, first, why the Competition Act procedures are insufficient for this 
purpose and, second, why any proposed transport-specific rule would work 


better. 


RECOMMENDATION NO. 41 
We recommend that any statute providing for 
specialized regulatory devices to encourage 
competition in transport industries should include 
provision for independent periodic review of the 
continued need for such devices after enactment. 


Foreign Investment Regulation 

Most commercial foreign investment in Canada is regulated by the nvest- 
ment Canada Act. The review process under that statute, however, does not 
apply to investments in Canadian businesses that provide “any transportation 
service.” Part VII of the NZA, 1987 provides for review by the Agency of 
“transportation undertakings” under Parliament’s authority. Under Part VII, 
the Agency may hold hearings to decide if a proposed merger or acquisition 
of a transportation undertaking with assets or sales over $10 million serves 
the public interest. This is a hybrid regulatory power directed to both compe- 
tition within Canada and foreign investment. 
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. 


With the exception of international scheduled air transport, we do 
not see the necessity of applying merger or investment rules to the transport 
sector different from the general review procedures under the Competition 
Act and Investment Canada Act. The NTA, 1987 does not give content to its 
definition of public interest. If, as we believe, the N7A, 1987's basic purpose 
is to maximize competition, maximizing competition is exactly why the Com- 
petition Act was put in place. A Part VII review under the NZA, 1987, in 
addition to a review under the Competition Act, adds nothing to the achieve- 
ment of public policy goals. An additional layer of regulatory review unneces- 
sarily increases expense, delay and business uncertainty. Such overlap was 
evident in the recent proposed merger of Canadian Airlines International and 
Air Canada, which was to have been reviewed simultaneously by the Agency 
and the Bureau of Competition Policy. The repeal of Part VII would eliminate 
unnecessary duplication with the activities of the Bureau of Competition Pol- 
icy. The foreign investment review function of Part VII could be assumed by 
Investment Canada.' 


De 


RECOMMENDATION NO. 42 
We recommend that Part VII of the NZA, 1987 be 
repealed and that the exemption of transportation 
services from the Investment Canada Act be 
repealed. 


Aside from Part VI, the only other control on foreign investment in 
the NTA, 1987 is found in Part II, which limits to 25% the voting control 
which non-Canadians may hold in air carriers with domestic service licences. 
However desirable may be increased access by Canadian air carriers to for- 
eign investment for domestic air services, international air route allocation 
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and carrier designation are still tied to the concept of the national carrier set 
out in the 1944 Chicago Convention. The NZA, 1987 confers responsibility on 
the Agency to administer international air route agreements, through section 
86 ministerial direction or designation as the Canadian aeronautical 
authority. 

The Agency also has responsibility under the Coasting Trade Act to 
administer waivers for the entry of foreign flag ships into the Canadian coast- 
ing trade. Various countries retain restrictions on entry of foreign flag vessels 
into their coasting trades. While international air transport markets are chal- 
lenging the assumptions of the Chicago Convention, in shipping, rigid United 
States ownership restrictions have survived international trade negotiations. 
Because of the international legal environment of air carriage and coastal 
shipping, there is a continuing need for a regulatory process to administer 
entry of foreign air and marine carriers. We believe it is appropriate that the 
Agency continue to exercise its statutory responsibilities in these areas. 


International Treaties and Trade Agreements 

The Government of Canada has the constitutional power to negotiate and sign 
international conventions. Although not free from doubt, the constitutional 
trade and commerce power may permit the federal government to pass legis- 
lation implementing international treaties affecting all transport services and 
undertakings. 

Once a treaty is ratified, international commitments may constrain 
the policy choices available to any level of government passing domestic leg- 
islation. The North American Free Trade Agreement (NAFTA), for example, 
would provide for non-discriminatory treatment of Canadian, U.S. and Mexi- 
can applicants for trucking licences. The same entry requirements would be 
applied to applicants from all three countries if the NAFTA is ratified. Because 
the NAFTA would permit other countries to ‘opt in’ to the Agreement without 
renegotiating its terms, the ability of Canadian transport regulatory laws and 
practices to favour domestic operators against foreign competition would 
narrow if the NAFTA is extended to other countries. 
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Paradoxically, the NAFTA would not eliminate interprovincial trans- 
port regulatory barriers, as long as foreign operators were subject to the 
same restrictions as Canadian operators. Canada’s entry into the NAFTA 
would reinforce the fundamental need to remove technical barriers to trans- 
port operations between provinces. 


THE NATIONAL TRANSPORTATION AGENCY 

Mandate 
The Agency was established on January 1, 1988. It was conceived as the 
overseer of economic regulatory reform in the transportation industries 
under federal jurisdiction. Given the unique role of regulating the transition 
to less regulation, the Agency was intended to operate differently in several 
fundamental respects from its predecessor, the CTC. The prevailing philo- 
sophical and policy direction was reflected in the development of an agency 
that is more an overseer of market forces than a regulator of transport. 

The Agency’s mandate involves actions intended to reduce adminis- 
trative impediments, maximize accessibility by the public and encourage a 
multimodal approach on transportation issues. Its structure abandons the 
modal committees of the former CTC. Such a structure was believed to be 
more conducive to intramodal as well as intermodal competition. The shift 
reflects an intended transition from regulator to investigator; from policy- 
maker to catalyst for dispute resolution. The harmonization of regulatory 
oversight across different modes was seen as pivotal to realizing the princi- 
ples of Freedom to Move. 


Organization 

The Agency comprises a maximum of nine permanent members from all 
regions of Canada, one of whom is Chairman and Chief Executive Officer. All 
are appointed by Cabinet for five-year renewable terms. The Agency is man- 
aged by the Executive Director, who serves as Chief Operating Officer. Staff 
are organized into the following Branches: Dispute Resolution, Market Entry 
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and Analysis, Transportation Subsidies, Legal Services, Corporate Manage- 
ment & Human Resources, and Secretariat & Regional Operations. 

In 1992-93 the Agency has a budget of $35 million and 508 author- 
ized full or part-time staff. Among the assigned Agency functions is the pro- 
duction of an annual review of the interrelationships among the Agency, its 
stakeholders and the Canadian economy. The 1991 Annual Review was pre- 
pared at an approximate cost of $2 million. This was the last of the four 
reviews required by the NZA, 1987. The Minister of Transport has directed 
the Agency to prepare similar reviews for 1992 and 1993. We have found 
these reviews most useful, and believe that continued annual reviews beyond 
1993 would benefit the Agency and its stakeholders. The emphasis of such 
reviews should shift from preparation for scrutiny of the N74, 1987 by this 
Commission to the broader issue of transport regulatory process efficiency in 
a changing commercial environment. For example, if our recommendations 
are implemented, we consider it no longer necessary to continue to monitor 
specific activities which section 267 requires, such as the number of confi- 
dential contracts filed. 


He 


RECOMMENDATION NO. 43 
We recommend that the Agency continue to prepare 
annual reviews after 1993, with revisions to their 
scope reflecting current stakeholder concerns. 


Policy 

Prior to the NTA, 1987, federal transportation policy was made by the Minis- 
ter of Transport with diminishing input from the CTC. The CTC’s research and 
co-ordination duties included the conduct of economic analysis to assist the 
government in transport mode development and in subsidy decisions. The 
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new legislation removed this function and required the Agency to follow 
binding Cabinet policy directives. None has been given. 

We support the general principle of transportation policy being for- 
mulated by line departments whose ministers are responsible to Parliament. 
We are concerned that insufficient attention has been given to co-ordination 
of transport policy and that the Agency has lacked the intended external guid- 
ance, as mentioned above, on policy matters in a rapidly changing commer- 
cial world. We believe that the Agency would be better positioned to function 
more effectively in its intended statutory role as a responsive administrative 
tribunal if it were given clear policy direction. To this end, there should be a 
more proactive effort on the part of the Department of Transport to establish 
and co-ordinate transport policy. Such co-ordination would facilitate the 
issuance of policy directions by Cabinet to the Agency as the legislation 
contemplates. 


Adjudication 

The Agency is given a broad range of authority to act as an administrative 
tribunal and render decisions. Throughout the Act, various adjudicative pow- 
ers appear in relation to potential decisions arising in the various modes. 

Under Part II, Air Transport, the Agency may in the public interest 
place conditions on any licence granted in the North. In fact, the Agency has 
decided not to restrict entry into northern air services. 

Under Part Ill, Railway Transportation, the Agency must hold hear- 
ings in response to complaints and may vary or cancel charges; fix route 
rates and their apportioning among railways; order that lines be connected; 
establish alternative means of determining a CLR; and make recommenda- 
tions for the transfer or exchange of rail lines, granting running rights, con- 
necting branch lines and abandonment of lines. 

Under Part IV, Motor Vehicle Transport, the Agency’s powers with 
respect to those matters not delegated to the provinces for administration 
include the issuance of licences if the appropriate test is satisfied, the amend- 
ment or suspension of licences and the disallowance or replacement of any 
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tariff. At present, only the trans-Newfoundland bus service is regulated under 
this Part. 

Part V, Northern Resupply Services, is intended to regulate marine 
carriage to isolated communities which depend on water transport. Most of 
these communities are served primarily by single carriers. The licences to 
carry on such services may be reviewed, cancelled or suspended. Such car- 
riers must file tariffs with the Agency, which may refuse proposed rate 
increases. These carriers have chosen contracting methods to exclude 
mandatory application of the Carriage of Goods by Water Act. Their contract 
terms exclude or limit liability to a greater extent than in international water 
transport. There is potential here for market distortion by near monopoly. 


———— —- 


RECOMMENDATION NO. 44 
We recommend that Part V of the NZA, 1987 be 
amended to permit regulation by the Agency of 
northern resupply carriers’ contract terms. 


In addition, the Agency acts as a tribunal for hearings under other 
regulatory statutes, such as the Pilotage Act and the Railway Safety Act. 


Public Investigations 

The NIA, 1987 creates an obligation on the Agency to investigate any com- 
plaint, but leaves the conduct of any such investigation, including the holding 
of a public hearing, up to the Agency. This reflects a policy decision to substi- 
tute a public complaints process for regulator initiated investigations. This 
policy is reflected in the requirement that, upon notice of withdrawal by the 
complainant of its request for an investigation, the Agency must discontinue 


its investigation. 
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The Agency's ability to investigate ceases when the complaint is with- 
drawn. In one instance, a complainant had withdrawn its complaint just prior 
to the final argument stage of a public hearing into the issues it raised. 
Because complaints may arise from general dissatisfaction with the regulatory 
system or general non-compliance by operators, as well as the impact of 
individual decisions, we feel in the interest of public confidence in the regu- 
latory process that the complaints process should be retained, with altera- 
tions to its procedures. 
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RECOMMENDATION NO. 45 
We recommend that the Agency be given the discre- 
tion to continue an investigation in the public inter- 
est after a complaint is withdrawn and the discretion 
to require a complainant to pay the costs of the 
Agency and the investigated party if the Agency is 
satisfied that the complaint was brought in bad faith 
or for a private commercial purpose. 


Enforcement 
The NTA, 1987 permits the Agency to impose terms on orders that it issues 
and to make interim, conditional and time-limited orders. The Agency is 
empowered to enforce its own orders, or apply to have its orders made an 
Order of a court, so that judicial remedies such as contempt proceedings 
become available. The Supreme Court of Canada has confirmed recently that 
Parliament validly can give an administrative tribunal enforcement powers. 
While the Agency can require evidence to be produced before it in 
the course of a Part I investigation or an application, the Agency lacks 
explicit statutory power to gather evidence as to whether, for example, a 
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person is operating an air service without the required licence. An unli- 
censed carrier operating without adequate or any insurance can compete 
unfairly with carriers who comply with the law. Such an unlicensed and 
underinsured carrier puts passenger or third party victims of accidents at 
risk of not being compensated.° There is therefore an economic interest in 
enforcing licensing requirements in addition to technical safety standards set 
by laws governing operation of transport equipment. Because persons oper- 
ating without a required licence are likely to do so furtively, proper investiga- 
tory powers are needed. These statutory powers and the way they are 
exercised should comply with the Charter of Rights controls on investigations 
set out by the Supreme Court of Canada in Hunter v. Southam’ and later 


Cases. 


RECOMMENDATION NO. 46 
We recommend that the N7ZA, 1987 be amended to 
give the Agency investigatory powers over persons 
offering transport services for which a licence and 
evidence of insurance are required. 


The NTA, 1987 includes offence provisions in Parts II through VI, 
covering the various modes of transportation under the Agency’s jurisdiction. 
Generally, failure to comply with the Act or an order made under each Part is 
a summary conviction offence, with maximum fines of $5,000 for individuals 
and $25,000 for corporations. Because relatively few prosecutions have 
occurred under the NTA, 1987, courts lack a body of case law on which to 
base sentencing decisions. We do not see any need to make noncompliance 
with every section of the N7A, 1987 an offence. Such statutory overreach may 
offend the Charter. In enforcing economic regulation, a rifle is more appro- 
priate and accurate than a shotgun. 
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RECOMMENDATION NO. 47 
We recommend that the section 103 hybrid offence 
of the NTA, 1987 be repealed and re-enacted only 
as a summary offence. 


RECOMMENDATION NO. 48 
We recommend that the NTA, 1987 enforcement pro- 
visions be amended to restrict regulatory offences to: 
—wilfully avoiding provision of statutorily 
required information to the Agency; 
— providing false information or obstructing an 
Agency investigation; 
— Operating a service without required approval; 
— contravening operating licence terms; and 
— failing to comply with an Order of the Agency. 


RECOMMENDATION NO. 49 
We recommend that the NZA, 1987 be amended to 
provide for sentencing guidelines such as the num- 
ber of days the accused was committing the offence 
and the accused’s earnings during the time the 
offence was committed. 


After the Supreme Court of Canada ruling in RX. v. Wholesale Travel 
Group Inc,’ it is clear that where a regulatory offence carries a heavy fine or 
imprisonment penalty, the Charter does not permit Parliament to statutorily 
remove the right of the accused to argue in its defence that it exercised due 


diligence to avoid committing the offence. If a regulatory offence is made 
acca 
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absolute? and that defence excluded, the conscientious carrier who makes 
one mistake is convicted just as surely as the reckless rogue operator. The 
due diligence defence provides an incentive for transport operators to 
improve internal compliance with the law. The NTA, 1987 allows an explicit 
due diligence defence to transport company directors, but not their compa- 
nies if the latter are prosecuted. Given the reality of Charter interpretation, it 
is better that Parliament explicitly recognize the due diligence defence than 
take the risk that a court would strike down a reckless Operator’s conviction 
because this Charter right was not statutorily recognized. 


——  |—___. 


RECOMMENDATION NO. 50 
We recommend that no absolute liability offences be 
enacted under the NZA, 1987. For each particular 
offence, the Act should use wording clearly showing 
either that the offence requires the Crown to prove 
the accused’s intent, or, for reverse onus or negli- 
gence offences, that both an individual accused and a 
corporate accused have the right to demonstrate that 
they exercised due diligence to avoid committing 
the offence. 
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We have heard that the NZA, 1987 section 107 procedure to prose- 
cute minor Part II offences before the Civil Aviation Tribunal is impractical. 
To avoid unnecessary delays and expense in using the general criminal courts 
for minor offences, the recent federal Contraventions Act allows for ticket- 
ing of persons committing designated federal offences in a manner similar to 
ticketing for provincial traffic penalties. 
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RECOMMENDATION NO. 51 
We recommend that sections 107 and 108 of the 
NTA, 1987 be repealed and that prosecution of 
appropriate NTA, 1987 offences be conducted 
under the Contraventions Act. 


Openness 

The Freedom to Move policy statement and subsequent legislation attempted 
to devise an open and accessible regulatory process. The Agency must deter- 
mine the public interest while attempting to balance conflicting objectives of 
being open and ensuring confidentiality of sensitive information. 

While we heard concerns that the confidentiality of commercially 
sensitive financial data must be maintained, in consultations across the coun- 
try we heard more often that the Agency does not disclose enough informa- 
tion associated with its reasons to allow stakeholders to anticipate criteria by 
which, for example, rail line transfer and abandonment applications will be 
determined. Our research indicates that similar uncertainty faces applicants 
for air service licences where foreign equity participation is involved. 

If evidence on the record is not sufficiently available to permit stake- 
holders to determine what types of proposed commercial arrangements are 
likely to pass Agency scrutiny, business planning becomes more complex and 
potential investment is stifled. 

If there is no discernible development of criteria in the Agency’s 
reasons for judgment, or improved access to information on which decisions 
are based, dissatisfied parties are more likely to seek judicial review. 
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RECOMMENDATION NO. 52 
Recognizing that the Agency will determine each 
application on its merits, we recommend that the 
Agency publish guidelines to foster greater certainty 
for stakeholders with respect to their regulated 

activities. 


RECOMMENDATION NO. 53 
We recommend that the NZA, 1987 be amended to 
require the Agency to make available to the public all 
information received in the course of applications 
and related investigations, excepting only informa- 
tion demonstrated to be commercially sensitive. The 
responsibility for demonstrating the sensitivity of 
such information should rest with those providing it. 


Judicial Review 
Parties involved in Agency decisions may seek leave from the Federal Court of 
Appeal to appeal on questions of law or jurisdiction. 

The Federal Court of Appeal has allowed appeals of Agency orders 
on the grounds that Agency staff had based a decision on information from 
closed door meetings!! and where the Agency had required disclosure of 
internal files by an applicant for rail line abandonment, but not given the 
railway an opportunity to be heard.” 

We believe that improved public access to information and a full 
evaluation of the Agency’s role and effectiveness, as we shall discuss below, 
would ease concerns about the Agency’s decision making. 
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Cabinet Review 

The Cabinet is granted authority to vary or rescind any Agency rule or deci- 
sion, whether in response to a request or on its own initiative. Any order 
made in this manner is binding on the Agency and all parties. Although rarely 
invoked, this process can be used to avoid Agency case law diverging from 
government policy. 


REVIEWING THE AGENCY MANDATE AND STRUCTURE 

During our hearings shippers, carriers and governmental authorities made 
numerous submissions about the powers and procedures of the Agency. In 
many cases, concerns were raised at a micro level, often focusing on the 
timing of procedural steps and the decision-making process. While amend- 
ments to procedures are desirable, we consider that a fundamental reassess- 
ment of Agency tasks and operations is appropriate. That is to say, the 
various submissions are concerned with where the trees are planted, but we 
would like to make certain that the forest itself is sustainable! 


The Implications of Deregulation 

The 1985 Freedom to Move policy statement was a signal to the Canadian 
transportation sector that the government was committed to reducing impedi- 
ments to competition. Since the Agency was charged with overseeing this 
process, it follows that its procedures and processes should not frustrate 
attainment of that goal. 

In our view, impediments to decision-making arise from the fact that 
some transportation policies included in section 3 of the NZA, 1987 are at 
cross purposes. For example, regional development as a goal of transporta- 
tion policy may conflict with the goal of competition. In its genuine efforts to 
satisfy its mandate, the Agency’s decision-making in rail line abandonment 
has been hindered by the need to reconcile disparate policy objectives. 
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Some submittors’ concerns arise 
from the paradoxical process of regulat- 
ing deregulation. Various shippers speak 
in favour of deregulation and competi- 
tion; the carriers want a consistent 
administrative process; and other govern- 
ment authorities want more emphasis on 
their particular concepts of what best 
serves the public interest. 


The Commission’s Perspective 

on the Agency’s Mission 

Delay creates uncertainty. Uncertainty is 
the enemy of investment. Like the Invest- 
ment Canada Act, the statutorily pre- 
scribed time limits of the N7ZA, 1987 were 
a response to criticisms of unnecessarily 
long review processes of its predecessor. 
Because the Agency’s primary role is to 
facilitate commercial efficiency, it is nec- 
essary that it deal with applications 
before it reasonably quickly. The 
Agency’s procedures must be structured 
so that they can be accomplished within 
statutory time limits. 


Canadian National Railways 


“As the agent of the federal 
government responsible for 
the implementation of the 
National Transportation Pol- 
icy, one role and responsi- 
bility of the Agency is to 
preserve and facilitate the 
working of a competitive 
transportation marketplace, 
since principles of market- 
driven competition form the 
essential basis on which the 
entire NTA, 87 regime is 
structured. Yet the Agency is 
also responsible to intervene 
and hold back market out- 
comes on ‘public interest’ 
grounds... these multiple 
responsibilities are irrecon- 
cilably in conflict with one 
another.” 


Our overall conclusion from the multitude of submissions made to 
us is that procedural reform alone will not be sufficient to address the inher- 
ent problems created when the Agency was given a mandate to implement 
apparently conflicting objectives. Simply adding additional unco-ordinated 
tasks to the Agency’s mandate would perpetuate the paradoxical process of 


regulating the “winding down” of regulation. 
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RECOMMENDATION NO. 54 
We recommend that the Agency be given the power 
to extend statutorily prescribed time limits for 
rendering decisions only upon the agreement of all 
parties to the application or investigation. 


It would be preferable instead to restructure the Agency and to 
remove unnecessary and duplicative powers. This would have the advantage 
of clarifying the Agency’s mission by removing conflicting objectives. As well, 
such clarification would address many concerns raised by the Agency’s 
constituents. 

Commercial transportation policies and practice are evolving from 
modal compartments to integrated logistics management. It is thus highly 
desirable that regulatory structures reflect commercial realities. An explicit 
mandate over intermodal carriage would assist the Agency in effectively moni- 
toring a rapidly evolving industry and in fashioning appropriate practical 
remedies for potential disputes. Similarly, it may be useful to consider grant- 
ing the Agency authority over EDI where it is an integral part of regulated 
transport undertakings. This could serve to reduce uncertainties in managing 
such contentious issues as access to computer reservation systems. 

We surveyed shippers for their views on the Agency’s performance 
and their overall rating of federal government services to transport. The 
response rate, in excess of 25%, was quite good for such a survey. Respon 
dents were generally pleased with the federal regulatory scheme, although a 
few had some concern in the area of branch line abandonment. A large 
group of respondents were uncertain with respect to various categories, 
likely indicating that they had not encountered problems. 
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Among other things, the shippers 
surveyed want to see stronger Agency 
representation in western Canada and 
more co-ordination between agencies 
and departments. They would like to see 
the Agency more in contact with small 
and medium-sized shippers and support 
some type of government consolidation 
of transportation regulations to facilitate 
“one-stop shopping.” These overall com- 
ments must be balanced against the views 
of carriers, who have more qualms about 
Agency-related matters such as adequacy 
of reasons for decisions, appeal proce- 
dures and disparate mandates like sub- 
sidy administration. 

In addition, many people volun- 
teered their views to us. Most commented 
on Agency performance, although their 
remarks were not always verified. Sug- 
gestions have been brought forward to 
reallocate the Agency’s powers in light of 
collapsing intermodal barriers in trans- 
portation. A variety of proposals have 
centred on removing functions from or 
adding new powers to the Agency. Ship- 
pers, carriers, the Agency itself and this 
Commission all have concerns. 


Australian International Air 
Services Commission Act, 


1992 


26. In Performing its functions, 
the Commission: 


(a) 
(0) 


(g) 


must act with as little 
formality as possible; and 
must act as quickly as is 
appropriate given the 
requirements of this Part 
and the need properly to 
consider a matter before it; 
and 

may decide a matter before 
it without 
hearing; and 
is not bound by the rules of 
evidence; and 

inform itself on 
anything relevant to a 


holding a 


may 


matter before it in any way 
it thinks fit; and 

may receive information or 
submissions orally or by 
written statements; and 
may, in respect of a matter 
before it, consult such 
persons as it thinks fit. 


Our efforts have centred on the design and application of national 
transportation policy and legislation, and our analysis has identified a variety 
of alternatives for clarifying and sharpening the focus of both. We have 
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relied on available evidence to support the analysis on which our 
recommendations are based. Likewise, any contemplated restructuring of the 
Agency to address the foregoing concerns should be based upon independent 
empirical analysis. 

In fulfilling our responsibility under section 266, we are proposing 
changes to the Agency’s jurisdiction. These changes should proceed without 
delay. Implementation of administrative changes, however, would be achieved 
more efficiently if tied to a thorough evaluation of the Agency’s performance. 
The Agency has been in existence for five years without such formal scrutiny. 
Such an evaluation should comply with Treasury Board guidelines as 
articulated by the Office of the Comptroller General. More than an audit, this 
would be an evaluation of the Agency’s suitability to carry out its roles and 
responsibilities. 
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RECOMMENDATION NO. 55 
We recommend that the Minister of Transport 
commission an extensive independent evaluation of 
the Agency. The evaluation should be completed and 
results reported to the Minister of Transport by no 
later than March 31, 1994. Among other things, the 
evaluation should: 


a) examine the Agency’s programs, organization 
and financial and human resources to determine 
their suitability for the Agency’s existing and 
recommended mandate and objectives; 


b) determine whether the overall results of Agency 
activities have met the expectations of the clients 
it serves; and 
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c) assess the extent to which the Agency employs 
the most appropriate, efficient and cost-effective 
methods in meeting its objectives. 


SS SSS 


Both users and the Agency would benefit from an analysis of the 
resources used in disposition of the Agency’s contested caseload since 1987 
as compared with the resources anticipated to be required for this purpose 
at the Agency’s inception. The investigation should determine whether the 
Agency's activities are plausibly linked to objectives and intended results; how 
well the Agency has performed in fulfilling its legislative mandate; and the 
extent to which the program might complement, duplicate or overlap other 
government functions. 


Regulating More Efficiently 

We have heard concerns that regulating transport undertakings should take 
into account such goals as environmental preservation. While we have 
identified the imposition of inconsistent goals on one agency as leading to 
process inefficiencies, there is no doubt that public objectives beyond those 
of that one agency exist. The past decade especially has seen the development 
of environmental review, now required by the new Canadian Environmental 
Assessment Act, as a condition of economic development. It is unlikely that 
any major transportation undertaking could be achieved today without 
environmental review. The construction of undertakings such as railway lines 
also requires approval from the Agency or other economic regulatory 
authorities. 

We have identified the need to facilitate co-operative investment in 
transportation infrastructure. Having to develop and provide separate sub- 
missions to satisfy transportation and environmental regulators compounds 
the uncertainty for any party seeking approval for a major undertaking. The 
costs to the applicant are increased and the risk of conflicting decisions 
exists. The risk to the country is that such disincentives and increased 
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uncertainties may well dampen investment in infrastructure. Clearly, this 
would be at odds with the objectives of transportation and economic policy. 
We believe that the conduct of combined hearings would reduce transaction 
costs and delays, minimize risks and, accordingly, facilitate investment in 
infrastructure. 
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RECOMMENDATION NO. 56 
We recommend that statutory provision be made 
for joint hearing boards to conduct, where 
appropriate, and at the applicant’s discretion, 
combined regulatory assessment by multiple 
boards. 


ADAPTING TO THE FUTURE 

The law has tended to lag behind development of new technology and 
business methods. In part, this is due to the systemic conservatism of the 
legal system and the historic tendency of the Canadian political process to 
change statutes incrementally in response to pressures. Rapid changes in the 
world economy and commercial systems pose enough of a risk for 
businesses and investors in Canada without leaving them to implement 
change in a legal vacuum or, worse still, a legal framework which has failed 
to adapt. Will someone be willing to invest in an EDI system for a short line 
railway when a provincial statute requires a chalkboard schedule at each 
station? 

The introduction of new technology has sometimes left governments 
without clear legal authority to regulate unforeseen developments. In the 
1950s, for example, the Minister of Transport was reduced to invoking the 
Navigable Waters Protection Act to control the routing of a proposed gas 
pipeline. 
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Line departments such as 
Transport or Industry, Science and 
Technology have policy development 
functions. Understandably, departmental 
analysis tends to proceed in the context 
of familiar distinctions between modes 
and departmental boundaries. These 
distinctions are coming to bear little 
relationship to modern business methods 
such as integrated logistics management 
and parallel implementation of market- 
ing, administration and technology. 

With the dissolution of the CTC 
came the abolition of its transport policy 
co-ordinating mandate. The substitution 
of Ministerial and Cabinet direction in the 
NTA, 1987 has the potential of 
adaptiveness and flexibility, but in reality 
means that transport policy is unlikely to 
change unless problems fester until they 
burst onto the political agenda. In our 
view, the Canadian public, shippers and 
carriers deserve a more _ proactive 
approach to transport policy. 

Three tasks arise from this need 
for a more proactive approach: 


a. regular review of the ef- 
fectiveness and efficiency of 
existing laws and regulatory 
procedures; 
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Government of Alberta 


“The continued opening up of 
Canadian markets to interna- 
tional trade is increasing the 
need for Canadian producers, 
shippers and carriers to position 
themselves in world markets. 
Complex, multimodal moves are 
required, facilitated by a variety 
of support services such as trac- 
ing and customs clearance. 
Shippers are becoming more 
concerned with the overall cost 
and service quality of these 
multimodal moves than with the 
details of specific carrier func- 
tions. This is especially so for 
smaller businesses that lack the 
resources to provide internal 
logistical support.... In addition 
to greater integration of poli- 
cies, the need for innovation 
suggests a move ahead from 
reactive regulation towards 
proactive facilitation. Such an 
approach requires that transport 
policies be quickly adapted to 
reflect the new conditions and 
stresses rapid deployment of 
new technologies, R&D, educa- 
tion and job training on the 
part of industry, regulators, and 
policy makers.” 


COMPETITION IN TRANSPORTATION 


. continuous monitoring of emerging transport technology and 


commercial developments; and 

. creation of a review process for transport innovations which will 
ensure that legal changes to foster such innovations are 
identified. 


We believe that more focussed attention must be given to co-ordina- 
tion and development of transport policy among relevant federal depart- 
ments. In light of our previous policy discussion, we believe that the 
Department of Transport should address these tasks. 

As a general principle, both regulatory and operational statutes 
should provide a legal framework for emerging transport technologies and 
ways of doing business. This framework should cover any federal transporta- 
tion service or undertaking which involves technologies or business methods 
not envisaged at the time such laws were enacted. 


OTHER PROPOSALS FOR CONSIDERATION 

Many submissions, including that of the Agency, proposed a variety of 
changes to the legislation and regulations. While some of these proposals 
amount to corrections or clarifications, others are substantive. In the course 
of our deliberations, we analyzed all proposals for their consistency with our 
recommendations and the general tenor of this report. A list of such propos- 
als not addressed in our report yet worthy of consideration by the Govern- 
ment of Canada is found in Annex D. 

Our recommendations respond to a number of the submitted pro- 
posals with the object of adding clarity and efficiency to the legislation. Some 
of our substantive recommendations affect the Agency’s jurisdiction. These 
are made in the context of the larger perspective of what we believe the 
legislation and Agency are intended to achieve. It is in this context that we 
have concerns over the timing of the possible implementation of the 
appended proposals. 

We have recommended a full evaluation of the Agency’s operations 
in light of its structure and suitability for changed responsibilities. During the 
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time the evaluation is being conducted, the appropriate authorities can con- 
sider the merits of the appended proposals. We believe, however, that imple- 
mentation of the appended proposals should be deferred until the mandate, 
suitability and structure of the Agency have been reviewed. 

The process for legislative amendment implementing our substantive 
recommendations can be initiated in parallel with the Agency evaluation. 
When the legislative revision package is ready to proceed, it could include 
those of the appended proposals which remain relevant after the Agency 
evaluation. 


NOTES 


1 R. v. Crown Zellerbach [1988] 1 S.C.R. 401, 84 N.R. 1, (1988) 49 D.L.R.(4th) 161, 


2 Alberta Government Telephones v. Canadian Radio-television and Telecommunica- 
tions Commission and CNCP Telecommunications [1989] 2 S.C.R. 225, 98 NLR. 161, 
61 D.LR. (4th) 193. 


3, Ibid. 


4 In the context of such recommendation, we consider that the Agency should continue to 
exercise its domestic and international air service licensing powers under Part II of the 
NIA, 1987. The Minister responsible for Investment Canada would review proposed acqui- 
sitions or mergers affecting Canadian air carriers in light of Agency applied tests of voting 
share ownership and control contained in s. 67 of the N74, 1987. We recommend in 
Chapter 5 that the percentage of voting share ownership in the s. 67 definition of “Cana- 
dian,” be adjusted from 75% to 51%. If the structure of a proposed merger or aquisition 
of an airline were, as determined by the Agency, to take the airline out of the s. 67 
definition of “Canadian,” so as to cause the airline to lose its eligibility to hold a domestic 
air service licence, it would be open to the Minister responsible for Investment Canada to 
find that the proposed investment in the airline was not likely to be of net benefit to 
Canada. It would also be open to the Minister of Transport to issue a domestic air service 
licence to a foreign controlled company under s. 73 of the NTA, 1987. 


5 Chrysler Canada Ltd. v. Canada (Competition Tribunal), June 25, 1992. 


6 Coronation Insurance Co. v. Taku Air Transport Ltd. [1991] 3 S.C.R. 622, 131 N.R. 
241, 85 D.L.R. (4th) 609. 


7 [1984] 2 S.C.R. 145, 11 D.LR (4th) 141, (1984) 55 N.R. 241. 
8 [1991] 3 S.C.R. 154, 130 N.R.1, 84 D.LR. (4th) 161. 
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9 After the Supreme Court of Canada decision in R. v. Sault Ste. Marie [1978] 2 S.C.R. 
1299, 85 D.L.R.(3d) 161, 21 N.R. 295, a person or corporation charged with breach of 
a regulatory statute is entitled to argue that it exercised due diligence to avoid commit- 
ting the offence. There are two exceptions: absolute liability offences where the language 
or nature of the legislation does not permit the accused a defence; and offences where 
the legislation makes it clear that the prosecution must prove that the accused intended 
to commit the offence. 


10 S.C. 1992 c. C-47. 
11 Federal Court of Appeal File No. A-353-89, March 1990. 
12 Federal Court of Appeal File No. A-1147-88, January 18, 1989. 
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ANNEX A 
SUMMARY OF AIR COMPETITION OPTIONS 
CONSIDERED BY THE NTARC 


The Commission examined a range of actions which might be proposed to 
government in the event of a monopoly developing in the Canadian airline 
market. Of the six scenarios discussed, three involve expanding service rights 
for foreign carriers and three others involve investment restrictions. 

Two scenarios were endorsed by Commissioners and are recom- 
mended in Chapter 5. The decision to include arguments for and against 
each proposal was made in the hope that these deliberations would be of 
value to policy makers. 


CABOTAGE FOR OVERSEAS CARRIERS 
Proposal 
Under this option, foreign carriers would be given additional rights in order 
to restore competition on intra-Canada services. 

This option calls for granting foreign but non-U.S. carriers rights to 
carry local intra-Canada traffic on any international flight serving more than 
one Canadian point. Thus a Korean Airlines’ Seoul-Vancouver-Toronto service 
could carry traffic flying strictly between the two Canadian cities. 


Analysis 


Pros 

The option would allow Canada to obtain more attractive bilateral agree- 
ments. Canada could obtain additional rights overseas because of its readi- 
ness to trade domestic fill-up authority. Virtually any foreign carrier serving 
Canada might participate in the intra-Canada market, allowing a wide range 
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of customer choice. The provision could stimulate Canada’s international 
markets, making otherwise unprofitable overseas flights economical. 


Cons 
International services usually operate on very narrow “windows,” dictated by 
airport curfews, slot availability, downline connections, time zones and 
equipment utilization constraints. This severely restricts the domestic timings 
available. 
The wide body aircraft which operate most international services are 
not cost-effective for the short segments they might fly between Canadian 
points. 
There are major customs and immigration problems. It is not possi- 
ble to commingle domestic and uncleared international arriving traffic on the 
same flight. 
Non-U.S. foreign operators serve a very limited number of Canadian 
Cities. 
Any exchange of domestic cabotage rights could have far reaching 
implications on Canada’s bilateral negotiations. Few nations would have 
attractive domestic sectors of their own to offer Canadian carriers in 
exchange. 


Conclusion 
This option is unlikely to make a significant difference in the level of domes- 
tic competition. A decision to grant a foreign carrier intra-Canada fill-up 
rights should be based on what Canadian carriers would derive from the 
exchange. 


LIMITED CABOTAGE RIGHTS FOR U.S. CARRIERS 
Proposal 

This option is similar in principle to the previous suggestion and looks to 
U.S. based airlines to provide a counterforce to the monopoly. It calls for 
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airlines of the United States to carry strictly intra-Canada traffic on any trans- 
border flight serving more than one Canadian point. 


Analysis 


Pros 

The transborder and Canadian domestic markets use similar aircraft types. 
Those planes now flying transborder routes have the technical characteristics 
appropriate for operating intra-Canada segments. Both markets are roughly 
similar in terms of customer demographics and purchase preferences. Thus 
U.S. carriers already have much of the market understanding needed to suc- 
ceed. Most U.S. carriers are already well established in Canada and enjoy 
considerable market credibility. Both the transborder and domestic markets 
are frequency-sensitive, and require at least daily flights. Transborder exten- 
sions thus could be operated at high frequencies, subject to scheduling 
factors. 


Cons 

The above reasons all suggest that U.S. carriers would be more successful 
than overseas operators in developing an intra-Canada market. Nevertheless, 
such services would face several hurdles. 

The new U.S. bilateral would likely include a phasing formula to 
protect Canadian carriers. For the first few years of the agreement, U.S. carri- 
ers would obtain only limited access to Montreal, Toronto and Vancouver. 
These protective measures would make it difficult for U.S. carriers to mount 
a credible intra-Canada product in Canada’s three largest markets, unless 
Canada chooses to waive these restrictions unilaterally. 

U.S. carriers have expressed little interest in intra-Canada cabotage 
rights. This may be simple posturing, to dissuade the United States from 
granting domestic rights to foreign carriers. However, it may be difficult for 
Canada to obtain an acceptable quid pro quo from the United States. 

The proposal could dilute the airlines’ transborder products. To fly 
an intra-Canada leg, the airline would have to serve one Canadian city with a 


209 


COMPETITION IN TRANSPORTATION 


one-stop flight from its hub in the United States. This could render its trans- 
border service from this point non-competitive. 

The proposal would encounter serious complications because of the 
commingling of domestic and transborder passengers on intra-Canada legs. 
Southbound preclearance would exacerbate these problems. 

The proposal would not help smaller communities. It would only 
enhance competition on a selected few long distance and high traffic routes. 
No U.S. carrier could provide a comprehensive multi-destination product to 
even one Canadian city. 

The long haul high volume routes most likely to be served by U.S. 
carriers are the most critical to all-new industry entrants. If U.S. carriers are 
permitted to launch intra-Canada services, it may be more difficult for new 
indigenous carriers to enter the domestic market. 


Conclusion 
Because of these concerns, it is unlikely that granting U.S. carriers intra- 
Canada fill-up rights would provide an effective counterweight to the emerg- 
ing domestic monopoly. U.S. carriers would probably not begin short haul 
intra-Canada legs, since they would not offset the aircraft utilization, schedul- 
ing and customs clearance problems. They would continue to offer a 
predominantly nonstop-to-a-U.S. hub transborder product. 

Granting U.S. carriers intra-Canada fill-up rights would be a pro- 
competitive step. However, this measure would only provide a marginal 
increase in competition at best, and would fall well short of providing an 
effective counterweight to the Canadian domestic monopoly. 

The concept might lead to U.S. carriers “cream skimming” the long 
distance and high volume routes. This could be particularly detrimental to 
new entrants. However, the U.S. carrier could not provide a comprehensive 
service based on intra-Canada fill-up rights. 
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INDIRECT SERVICES THROUGH U.S. GATEWAYS 
Proposal 
This proposal calls for allowing U.S. carriers to serve Canadian domestic 
traffic using their existing transborder networks. Under the plan, Toronto- 
Vancouver passengers might, for example, travel via Minneapolis, Detroit or 
Chicago. 


Analysis 


Pros 
Several factors suggest that the plan could provide the travelling public with 
an alternative to a domestic monopoly. 

Several U.S. hubs are located close to the great circle tracks con- 
necting major Canadian cities. A stop at Minneapolis would add only 48 
kilometres to a Toronto-Vancouver flight. A stop at Chicago-O’Hare would call 
for a 186 kilometre detour. Detroit and, to a lesser degree Cincinnati and 
Pittsburg, are also potential hubs for Canadian domestic passengers. 

U.S. carriers are already well known and accepted by Canadian 
travellers. Their existing transborder networks, and the enhancements result- 
ing from a liberalized U.S. bilateral, provide a ready-made conduit for 
Canada’s domestic passengers. 

Flight scheduling at the hubs would support an intra-Canada 
product. 


Cons 

Because of the phase-in provisions of the new Canada-United States bilateral, 
U.S. carriers may be constrained in their services to the three largest Cana- 
dian points, limiting their ability to offer an attractive product. 

The proposal would be ineffective for short haul intra-Canada 
routes. No U.S. point could, for example, offer an attractive routing between 
Montreal and Toronto or Calgary and Edmonton. 

The U.S. carriers under this plan would be restricted to a one-stop- 
through-a-hub Canadian product. Most Canadian city-pairs have sufficient 
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traffic to justify nonstop services and the airlines appear to view nonstop 
services between the major cities as prerequisites for a competitive service. 
Even under a complete domestic consolidation, the major city-pairs will con- 
tinue to receive nonstop services. The U.S. carriers would then compete only 
for the low fare, price-elastic segments of the intra-Canada market. It is 
unlikely that they would pursue this traffic aggressively. 

Canadian domestic passengers transiting the United States would 
have to clear entry formalities twice, for entering the United States and 
returning to Canada. This would reduce the appeal of the service and 
increase the burden on inspections staff and facilities. 

Smaller Canadian cities, especially in Atlantic Canada, may not bene- 
fit. Even with a liberal bilateral, it is unlikely that most communities would 
obtain services to the critical hubs in the Ohio Valley or the Midwest. There 
are no U.S. hubs well positioned to serve markets such as St. John’s-Montreal 
or Halifax-Toronto. The proposal would mostly aid Ontario-Quebec-western 
Canada passengers. 


Conclusion 
The proposal could provide short term relief to a domestic monopoly. How- 
ever, allowing large and aggressive U.S. carriers to develop a presence on 
Canada’s domestic routes could complicate entry for all-new airlines in the 
future. 

This proposal would allow a degree of competition on long distance 
high density routes. While it would be of little direct benefit to time sensitive 
business travellers, it would help retain alternatives for discretionary 
passengers. 

The concept would provide the greatest stimulus for high volume, 
long distance markets such as Toronto-Calgary/Edmonton/Vancouver. It 
would offer little or nothing to small communities or short haul markets. It 
would provide few benefits to Atlantic Canada. 
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RELAX THE FOREIGN OWNERSHIP LIMIT 
Proposal 
Under this option, Canada would raise the 25% ceiling on foreign equity 
participation to some unspecified limit. 


Analysis 


Pros 
A liberalized ownership rule might allow the emergence of a new domestic 
competitor based heavily on overseas capital. 

Relaxing the rule could be an important prerequisite for allowing 
Canada’s airlines to develop alliances with foreign carriers; these increasingly 
involve large equity swaps. 


Cons 

The industry fundamentals: overcapacity, weak demand, structural uncer- 
tainty, and high costs; could make it an uninviting target for foreign investors. 
The poor rate of return, not the ownership rule, is the element which now 
restricts airline access to any capital, foreign or Canadian. 

A large and aggressive monopolist could make entry difficult, deter- 
ring new entrants and foreign capital. Changing the ceiling may have no 
effect. 

If the industry can eliminate the problems of overcapacity and low 
productivity, it could probably obtain sufficient capital from Canadian 
markets. 


Conclusion 

Relaxing the ownership rule is unquestionably a pro-competitive measure, 
since it would give all Canadian airlines, existing and potential, greater access 
to capital. There is no clear economic reason not to raise the limit. But there 
is no assurance that raising the ceiling would ameliorate the short term 
problems resulting from a lack a domestic competition. The issue must 
therefore be resolved within the broad context of a national aviation policy. 
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FOREIGN CARRIER RIGHT OF ESTABLISHMENT 


Proposal 
In the event of a monopoly, Canada would allow foreign carriers to fill the 
competitive vacuum. Under this proposal, foreign airlines would be permitted 
to establish stand-alone operations within Canada. These could be operated 
either by the airline itself, a separate division, or a subsidiary. The proposal 
thus would be the equivalent of removing any ownership limitations. It neces- 
sarily implies that foreign ownership restrictions on existing carriers would 
also be removed. 

The proposal would have different implications for firms based in 
the United States and those headquartered overseas. Several elements such as 
name recognition, and fleet suitability, would favour the U.S. airlines: 


Analysis 


Pros 
Flexibility. Several alternatives are possible. Canada might restrict this privi- 
lege only to those foreign carriers not serving Canada. This would prevent the 
airlines from integrating its intra-Canada and international services to obtain 
traffic feed from the Canadian hinterland. This benefit is the strongest advan- 
tage Canadian carriers have on international flights. Canada could also 
license only those foreign capitalists who do not have large airline holdings 
in other countries. For example, it may welcome a British investor’s funds to 
establish a truly Canadian operation but may not want to approve a Canadian 
subsidiary of British Airways. 

The plan would accommodate the trend towards international mar- 
keting alliances and equity swaps. It has been proposed that the world is 
evolving towards a handful of mega-carriers. The right of establishment is the 
only effective means to assure that all of the new companies which may result 
could serve intra-Canada markets. If there is no suitable Canadian partner or 
acquisition target, a mega-carrier could not otherwise establish intra-Canada 
operations. 
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By exposing them to potentially domestic unlimited competition, the 
plan would require Canadian carriers to become far more cost-effective. This 
would result in lower fares and higher international competitiveness. 

The plan could introduce new criteria for licensing airline services 
in Canada. Current approaches emphasize country of ownership and control, 
but neglect broader economic factors. Canada could select foreign airlines to 
operate domestic services based on the size of their investment or the num- 
ber of Canadians they would employ. These criteria now govern many non- 
airline investments. 


Cons 
If Canada attempts to restrict the right of establishment, it may be open to 
charges of discrimination. 

Canada could face hurdles if it decides to designate the foreign car- 
riers based in Canada on international routes. Most bilateral agreements have 
a “substantial ownership and effective control’ restriction on airline route 
designations. 

The Canadian market may not be attractive to a foreign investor 
under the current regime of overcapacity. 

An all-new carrier could face important entry barriers. It may view 
flights on only a few city-pairs as insufficient, but would seek to develop a 
comprehensive Canada-wide product. It would everywhere face a well 
entrenched carrier with a comprehensive schedule and extensive feed from 
international and domestic routes. It might view this as an insurmountable 
obstacle. 

The airline industry faces periodic gluts of capacity. During the cur- 
rent crisis, many airlines have idle aircraft. If Canada were to allow 
unrestricted entry by foreigners, it might be periodically flooded by the 
world’s surplus equipment. This would magnify the industry's already serious 
economic instability. 

Allowing foreigners the right of establishment would be a unilateral 
action by Canada. It is unlikely that other nations would reciprocate. 
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Since an airline could undertake many of the activities necessary to 
serve the Canadian market in another country, the proposal would exacer- 
bate any problems arising from international tax differentials. It would 
become especially important for Canada to harmonize all relevant taxes to 
those of the United States. 


Conclusion 

The proposal would allow the world’s most formidable carriers to establish 
independent operations in Canada. It would have significant implications for 
Canada’s ability to maintain a Canadian owned airline industry. However, it 
would be a very effective means to restore competition on intra-Canada 
routes. 

Canada could maximize the economic benefits it receives through 
awarding domestic licences on the basis of national economic benefit. In 
taking these bold steps, Canada would be the first nation to replace its poli- 
cies of aviation mercantilism with the economic pragmatism. Only through 
this strategy could Canada ensure that its air services are responsive to broad 
global trends. 


DIVEST REGIONAL AFFILIATES 
Proposal 
This option assumes that Canada would approve an Air Canada/Canadian Air- 
lines International merger proposal. Under this plan, the newly merged entity 
would be forced to divest some or all of its regional carrier holdings. The 
newly independent regional airlines would then provide a new set of compet- 
itors which would counteract the monopolistic affects of the merger. 


Analysis 


Pros 

The second tier carriers have become a large and dynamic industry force. 
Many members operate jet equipment on trunk services, such as Halifax-St. 
John’s, Vancouver-Kelowna and Calgary-Victoria. In some instances, they fly 
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the same segments as the senior partners and play an important role in offer- 
ing a comprehensive spectrum of services. They also are active on trans- 
border charter services. These elements suggest that they could provide a 
competitive force. 

Most Canadian cities already are served by two regional carriers. If 
all the regional carriers survived the divestment, virtually every Canadian city 
and important regional route would have at least two competitors. 


Cons 
The regionals’ ability to exist independent of their senior partners is ques- 
tionable. They presently depend on the trunk airlines for many different ser- 
vices; product branding and identification, promotion, purchasing, 
management information and other functions. At best, as independents, they 
would incur much higher overheads. 

A regional affiliate is almost totally dependent on its mainline partner 
for traffic feed. As an independent, it would no longer have a source of guar- 
anteed feed and would face difficult obstacles in negotiating revenue sharing 
agreements with the major trunkline carrier. 

Air Canada and Canadian Airlines International have virtually identi- 
cal feeder systems; with the same routes and schedules radiating from the 
same hubs. If the two major airlines merge, one large mainline carrier would 
be negotiating with two regional feeders at the major hubs. The possibilities 
for the newly merged trunk carrier to play off the regionals for traffic feed 
would be virtually endless. That regional carrier unable to negotiate an 
acceptable agreement for feed would almost certainly fail. 

The employment and productivity gains of the affiliates have been the 
most important success story of the ERR program. A forced divestiture of the 
mainline monopolist, through threatening this segment, might forfeit many of 
the greatest gains of the liberalization process. 

It is unlikely that many regions could support two regional carriers. 
One would almost certainly fail. 


COMPETITION IN TRANSPORTATION 


Conclusion 

The regional carriers might be successful despite the above. However, they 
would still face an urgent need to obtain a secure source of long haul traffic 
feed. The most likely scenario would see a merger of the regionals, and a 
rapid initiative to develop a long haul presence. This would require the 
purchase of a long haul fleet of aircraft whether or not total market demand 
justified it, and a growth in the airline’s cost and debt levels. This is virtually 
the same process PWA Corporation followed in acquiring CP Air, the regional 
carriers and the long haul fleet. It was these actions which have contributed 
so pivotally to today’s dilemma. 

For these reasons, forcing the newly merged entity to divest of its 
regional affiliates would likely be counter-productive. It could greatly weaken 
the regional carriers, a dynamic and growing sector of the industry. At best, it 
could merely lead to a repetition of past mistakes and a repeat of the current 
industry crisis within the next decade. 
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ANNEX B 
SUMMARY OF COMPETITIVE LINE RATE (CLR) 
PROPOSALS CONSIDERED BY THE NTARC 


Many proposed alterations to the current CLR mechanisms were debated by 
the Commission, and nine are analyzed here. Where Commissioners 
endorsed a change, it is reflected in a recommendation in Chapter 5. The 
analysis of each of these proposals is reproduced here in the hope that it will 
be of interest to policy makers. 


CLR RATE FORMULA 
Proposal 
A number of shippers have proposed that the section 137 “rate formula” 
provision of the NZA, 1987 be modified to ensure the generation of low CLR 
levels. Their essential argument is that, if left unchanged, sections 137(3), 
(4) and (6) could be applied to set the amount of CLRs at an unreasonably 
high level. 


Analysis 

The CLR was designed to break any “monopoly privilege” enjoyed by a rail- 
way as a result of local shippers being captive to its lines. In cases where a 
railway and captive shipper cannot agree on a rate, a CLR may be imposed 
on the railway in accordance with section 137 formulae. The intent of the 
legislation is to have a rate imposed which would reasonably approximate 
that rate which would have prevailed under conditions of intramodal 
competition. 

Experience with CLRs so far suggests that the intent of the legislation 
has not been realized. The National Transportation Agency has not been able 
to rely on the complex formulae of section 137 and has resorted instead to 
section 142 which provides the Agency discretion to set rates according to its 
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own criteria. Observers have suggested to the Commission that this discretion 
has allowed the Agency to impose very low, barely compensatory rates. This 
may be attributable to several factors, including the use of factitious destina- 
tions and the involvement of U.S. destinations in all CLRs set to date. 

While there appears to be some logic in the arguments raised by 
these shippers, the Commission believes that none of their proposed rate 
formula solutions is fully workable or able to be endorsed. 


Conclusion 

Given the intent of CLRs and the fact that their rate formula provisions appear 
to fall short of their intended mark, we have recommended that section 142 
be repealed and section 137 be amended to require that the Agency establish 
CLRs that are commercially fair and reasonable (i.e. CLRs that match the 
revenue a local carrier would have achieved under intramodal competition). 


FACTITIOUS DESTINATION 

Proposal 
To obtain a CLR, a shipper must first obtain a rate quotation from a connect- 
ing carrier which on carries the cargo from its connection with the local rail 
carrier on which the CLR to be applied for is imposed. For various reasons 
some shippers have requested rate quotations from connecting carriers to a 
point less distant from the point of origin than the ultimate destination 
intended for the goods. Such point is known as a factitious destination. 

Canadian National Railways and CP Rail have proposed to the Com- 
mission that the use of factitious destinations be prevented. They argue that 
shippers, by stating factitious destinations involving artificially low rates 
arranged with connecting carriers, have abused the CLR provisions of the Act. 
These railways further argue that the result of the actions described is to 
depress the level of CLR rates. 


220 


ANNEX B 


Analysis 

In the case of at least one CLR, a factitious destination was used which 
resulted in an extremely low rate. Such use of factitious destinations could be 
construed to be an abuse of the CLR process. 

On the other hand, shippers can counter with the argument that, 
where movement by a connecting carrier is covered by a confidential con- 
tract, it is necessary to state a factitious destination. Even if true, the argu- 
ment is academic in that the local rail carrier handling the traffic probably 
knows the destination of the movement in question. 


Conclusion 

We believe that a shipper requesting a CLR should be required to declare 
whether the stated destination is factitious and that in such cases the connect- 
ing carrier rate should not be considered by the Agency in developing a CLR. 
Consequently we have recommended that section 134 be amended to require 
that: 


i) in applying for a CLR, the shipper disclose if its designated 
route has a factitious destination; and that, 


ii) on such disclosure being made, the Agency disregard the 
amount of the connecting carrier’s rate in establishing a CLR. 


DESIGNATION OF INTERCHANGE 
Proposal 
Some shippers have proposed to the Commission that the Act be modified to 
permit shippers to designate interchanges and routes which they find the 
most competitive and efficient. This would require substantial changes to sec- 
tions 134(2) and (7). 
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Analysis 

In reviewing the arguments made in support of this proposal, the Commis- 
sion was convinced that implementation of the proposed changes would 
enable shippers to dictate virtually any routing for a CLR. 

CLRs were designed to enhance competition, and the Act specifies 
the “nearest interchange” in order to require the local carrier to carry the 
traffic only the shortest distance. By allowing the shipper to designate the 
nearest interchange, the opposite effect could result. The potential exists for 
shippers to designate a distant interchange if that would be more advanta- 
geous. In essence, the result would be that a shipper served by only one 
railway could be granted something not available to shippers with a competi- 
tive rail service. 


Conclusion 

Adoption of such proposal could result in more costly and less efficient rail 
operations. That would be contrary to both the spirit and intent of the NZA, 
1987. The Commission accordingly sees no reason to alter the current provi- 
sions regarding designation of interchange. 


INCLUSION OF TRAILERS ON FLAT CARS/CONTAINERS ON FLAT 
CARS (TOFC/COFC) 
Proposal 
Some shippers have advocated removal of the provisions of the Act which 
preclude the use of CLRs for intermodal traffic (trailers on flat 
cars/containers on flat cars). These shippers argue that the removal of such 
provisions would lead to greatly increased rail intermodal traffic. 


Analysis 
In the U.S. legislation, TOFC/COFC is completely exempt from regulation on 
the grounds that such traffic is sufficiently competitive. Given the inherently 
competitive nature of this type of carriage, we find it difficult to conceive how 
it might be captive to a railway. 
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The application of CLRs to this type of traffic to and from a port was 
made in response to concerns of the Port of Halifax which argued that long 
haul container movements to and from central Canada were uneconomical by 
truck. Experience, however, reveals that the CLR mechanism has proven 
neither effective nor necessary to protect container movements to and from 
the Port of Halifax. 


Conclusion 

We believe that being inherently competitive TOFC/COFC movements should 
continue to be precluded from the ambit of CLRs. As it is a minor anomaly of 
no real benefit, however, we believe that the “traffic to/from a port” exemp- 
tion from this rule should be ended. Consequently we have recommended 
that section 135(3) be amended by repealing the words ‘unless the contain- 
ers arrive at a port in Canada by water for further movement by rail or by 
rail, for further movement by water.’ 


CLRs AT ORIGIN AND DESTINATION POINTS 
Proposal 
The Coalition of Concerned Shippers has argued to the Commission that 
because the Act limits rail movement to one CLR only it prevents a shipper 
from selecting the most efficient routing of its traffic and thus inhibits compe- 
tition. These shippers proposed that the Act be amended to permit a CLR at 
both ends of a move. 


Analysis 
The CLR mechanism cannot be of use if both the shipper and consignee of a 
rail movement are local to the same railway. Given the apparent reluctance of 
Canada’s major rail carriers to compete by offering connecting carrier quota- 
tions for CLRs, it would be difficult to envisage how the CLR provision would 
facilitate movements entirely within Canada. 

The Commission recognizes, however, that unlimited provision of 
CLRs at both ends of a move could divert long haul domestic traffic to U.S. 
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“bridge carriers” which are unconstrained by reciprocal competitive access 
arrangements with Canadian railways. Section 134(5) of the NZA, 1987 was 
intended specifically to limit such movements. 


Conclusion 

While the Commission recognizes the meritorious aspects of the shippers’ 
proposal, at the same time we wish to guard against the erosion of Canadian 
railway revenues. As a result, we have recommended that section 135(6) 
only be amended to provide that CLRs for a routing through Canada may be 
set for both origin and destination points if both shipper and consignee are 
captive to the same railway company. 


CLR TIME LIMITS 
Proposal 
Shippers have proposed that a maximum three-year time limit be allowed for 
CLRs, arguing that the one-year limit presently contained in section 139 of 
the Act is too restrictive. They argue that in some cases, for example, the 
possible use of a CLR could be inhibited if investment requirements necessi- 
tated a rate for longer than one year. 


Analysis 
The Commission has learned that the intent of the one-year limit was to 
encourage both parties to negotiate. In the event that negotiations failed and 
a CLR was imposed, a new negotiation would be automatically required in 
one year. 

The Commission has not heard any compelling arguments relating to 
what investment might be required in connection with a CLR. Nor has a con- 
vincing argument been made to explain why the process of reapplying for 
and renewal of a CLR places a burden on shippers. 

In any event, the Commission believes that circumstances could arise 
where a request for a CLR extending beyond one year could be reasonable 
(perhaps, for example, for payback of an investment in required specialized 
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cars). Consequently the Agency should have the flexibility to respond if the 
case for extension can be proven by the shipper making application. It would 
be open to the Agency to include inflation adjustment provisions in multi-year 
CLRs. 


Conclusion 

Given the fact that circumstances may arise which warrant the setting of a 
CLR for a period extending beyond one year, we have recommended that 
section 139 be amended to provide that on initial application for a CLR, the 
Agency may set a CLR for a period of up to three years if the shipper proves a 
demonstrable need for a CLR longer than one year. 


RESPONSIBILITY FOR CAR SUPPLY 
Proposal 
The railways have proposed that the Act be amended to remove a clause 
which could create a disadvantage for local carriers by obliging them to sup- 
ply cars. The argument is that local carriers might be obliged to tie up cars 
in a low return service, effectively denying them the opportunity to earn 
higher returns in a commercial service. 


Analysis 

The NTA, 1987 presently stipulates in section 140 (1) that, where railways 
supply cars, the obligation to supply cars rests with the railway enjoying the 
major portion of the movement. Theoretically, a local carrier could end up 
with the major portion of a movement involving a CLR, especially in a case 
where the shipper specifies a factitious destination. 

The intent of the CLR is to remove the potential for a local carrier to 
enjoy “monopoly privilege” on its fixed plant. A CLR imposed on a railway 
would clearly reduce the return which that railway could achieve on its fixed 
plant. While such a provision seems commercially intrusive, the Commission 
understands the rationale that it is necessary to achieve competition where 
such a state might otherwise not exist. 
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The Commission is not convinced, however, that the obligation to 
supply cars should rest with the local carrier where the associated rate is 
regulated and, necessarily, relatively low. Logic suggests that, in such a case, 
the obligation to supply cars must remain with the connecting carrier, which 
has commercial rate-making freedom. This would not hold, of course, where 
the shipper supplies cars. 

Because of the recommendation that section 135(6) be amended to 
allow double-ended CLRs, and the continuing possible use of a factitious des- 
tination, the major portion of the movement is no longer an appropriate 
criterion for allocating responsibility for car supply. 


Conclusion 

Given the arguments we have considered, and the intent of the CLR mecha- 
nism to encourage competition, we have recommended that section 140(1) 
be amended to clarify that the carrier on which a CLR is imposed is not 
required to supply cars for the traffic being moved. 


EXEMPTIONS FROM REGULATION 


General Exemptions 

Proposal 

It has been proposed by Canadian National Railways and CP Rail that the N7A, 
1987 be modified to enable the Agency to make exemptions from regulations 
where it can determine that market competition exists sufficient to remove 
the need to regulate. The railways proposed that provisions similar to those 
of the U.S. Interstate Commerce Act s. 10105 be enacted to exempt from 
regulation in such circumstances specific classes of traffic, specific types of 
movements or specific commodities. They further propose that an exemption 
could be initiated by a shipper, a railway, the Agency or an interested party. 
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Analysis 

The railways’ arguments are based for the most part on the success of regu- 
latory exemptions in the U.S. environment. The theoretical expectations, how- 
ever, do not translate to reality in the Canadian context. It is unlikely that 
large segments of the Canadian railway market currently offer satisfactory 
enough levels of competition to warrant such exemptions. With increasing 
rationalization of the Canadian rail network, the potential for competition 
between main line rail carriers may decrease. Canada’s population density is 
lower than that of the U.S. In addition, the Canadian transportation system is 
far less extensive than the American system, and many resource shippers are 
located in remote locations. 

While arguments relating to the U.S. experience are essentially logi- 
cal, there is no evidence that in the Canadian context a general exemption 
program would have the same success. Moreover, the Commission has some 
reservations about creating opportunities for rail carriers to selectively target 
specific areas or traffic situations while ignoring others. General exemptions 
might lead to more unexpected problematic circumstances than specific 
exemptions would. 


Conclusions 

Given the significant differences between the U.S. and Canadian transporta- 
tion markets and the potential for unintended effects of selective actions, the 
Commission remains unconvinced that provisions for general regulatory 
exemption are called for at this time in Canada. 


Specific Exemptions 
Proposal 
Canadian National Railways and CP Rail have proposed to the Commission 
that they be permitted to obtain exemptions from competitive line rates in 
situations where shippers enjoy “effective competition.” CP Rail further pro- 
poses, as a safeguard against a railway delaying legitimate shipper requests 
for CLR relief, that the railway be required to demonstrate the existence of 
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effective competition without significantly extending the time required in the 
proceedings. 


Analysis 

The CLR mechanism is rarely used directly by shippers. In spite of this, the 
Commission perceives that shippers would likely resist change aimed at pos- 
sible specific exemption from CLRs based on their experience with existing 
and previous regulation. There is merit, however, in considering the topic of 
specific exemptions from CLRs. 

Based on experience with section 23 of the NTA, 1967 there is some 
validity to shippers’ concerns that railways might use a specific exemption 
process to thwart the usefulness of the CLR provisions. Section 23 was vul- 
nerable to attempts to draw out proceedings through legal process, thereby 
effectively limiting the usefulness and timeliness of then existing shipper 
remedies. 

To ensure that the possibility of specific exemption from CLRs would 
not be open to similar abuse, it would be necessary to place the onus of 
proof of effective competition on the railway and to carefully circumscribe 
the time limits for railway action (say, 7 days) and Agency decisions (say, 15 
days). To further ensure that the exemption process would not be abused, 
the Agency would have to be required to publish criteria for effective compe- 
tition in advance. 


Conclusion 

The railway arguments are not without merit, and adequate safeguards might 
be developed, in the form of time limits and onus of proof on the railways for 
a program of specific exemptions from CLRs, to co-exist alongside shippers’ 
concerns for the existence of effective competition. As regards CLRs, how- 
ever, perception is reality and any present limitation of their potential availa- 
bility could be premature. The primary utility of the CLR provisions is to 
provide some leverage to shippers in the bargaining of confidential contracts 
and their value is largely a function of perception. For this reason, although 
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we believe that under certain conditions (as discussed above) a specific 
exemption program could be implemented effectively, Commissioners could 
not agree as to whether circumstances warrant such a change at this time. 


COMPETITIVE ACCESS PROVISION FOR PROVINCIAL RAILWAYS 

Proposal 

A number of shippers have proposed generally that federal and provincial 
railway regulatory regimes be harmonized. They have proposed specific 
action to make competitive access provisions available to shippers located on 
provincial railways. As regards CLRs particularly, their proposal would desig- 
nate the point of interchange with a federal railway as the point of origin or 
destination, so that a CLR might be imposed on the connecting federal 
railway. 


Analysis 

There are two types of railways under provincial regulation — the historic 
regional railways and the newer short line railways. The general problem of 
providing competitive access to shippers is the same in both cases. The 
regional railways generally set their own rates, or receive a negotiated divi- 
sion of through rates for traffic originating or terminating on their lines. They 
are full parties to the through rate. Short lines, on the other hand, may be 
full parties to a rate, but are often not involved in the development of through 
rates. More often, short line railways receive a per car interswitching pay- 
ment from the connecting mainline carrier. 

A proposal to designate the interchange with a federal railway as the 
point of origin or destination for imposing a CLR is essentially unfair. As 
provincial railways are beyond federal regulation, they would be under no 
obligation to co-operate to produce the result desired by the shipper. While 
the true originating (or terminating) carrier would be free to charge a com- 
mercial rate, the connecting federal railway would be subject to rate 
regulation. 
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The Commission believes that the means of addressing such above 
described potential inequities is to harmonize federal and provincial railway 
regulatory schemes. In this way, the competitive access provisions would 
apply equally to federally and provincially regulated carriers without one or 
the other carrier being disadvantaged. 


Conclusion 

We believe that it would be desirable for the Minister of Transport to estab- 
lish a federal-provincial co-ordinating body to harmonize economic regula- 
tion of federal and intraprovincial railways so that analogous competitive rail 
access and freight rate rights are available to shippers on the lines of either 
type of railway. 
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ANNEX C 
DISCUSSION OF FINAL OFFER ARBITRATION IN 
THE NTA, 1987 


The Commission debated the Final Offer Arbitration provisions at length, and 
offers the following discussion and proposed model for the use of policy 
makers and members of the general public. 

The NTA, 1987 gave the Agency an expanded role in mediating and 
requiring arbitration of disputes arising out of disagreements over rates and 
conditions. This reflects a growing interest in alternate dispute resolution as 
a means of speeding decision making and reducing delays and expense. Par- 
ticipation by carriers or shippers in mediation is voluntary. 

Under the present law, a shipper may request final offer arbitration 
(FOA) for goods to be carried by domestic air services or by rail, other than 
grain movements under the Western Grain Transportation Act or rail car- 
riage of trailers or containers. 

The Agency may convert a shipper’s FOA request to an Agency inves- 
tigation. In FOA, both shipper and carrier submit their final best offer in 
writing and the private arbitrator must choose between the two. The arbitra- 
tor’s choice is final for one year unless shipper and carrier agree to extend 
the arrangement. The chosen rate must be published in the carrier’s tariff 
unless the dispute arises from confidential contract negotiations. 


HAS FOA WORKED? 
It was envisaged that FOA would be a quick and inexpensive alternative to 
public hearings as a means of resolving rate disputes. It has not been used 
for this purpose. Although few have resorted to final offer arbitration, many 
shippers have urged that it be kept because it helps negotiation of confiden- 
tial agreements. They have contended that the appeals of a recent FOA award 
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may have the effect of deterring arbitrators from agreeing to hear FOA dis- 
putes and therefore has limited FOA as a bargaining lever. Carriers have 
expressed concerns that the FOA process not be applicable where competi- 
tive transport services exist or be used to impose unfair rates. 

Despite the present section 112 requirement that all rates be com- 
pensatory, the FOA scheme does not contain any requirement that each final 
offer must be at least compensatory. This could place arbitrators in a 
dilemma if the carrier submits an unreasonably high offer and the shipper 
submits a non-compensatory offer. If in such a situation arbitrators feel com- 
pelled to choose the carrier’s offer, the FOA process may favour carriers 
because of their better access to costing information. The small shipper 
could face the unpleasant prospect of paying higher rates to avoid the risk of 
its uncompensatory offer being rejected, or face the expense of hiring experts 
to more accurately cost its final offer. 


IMPROVING THE FOA PROCESS 

We are recommending repeal of the section 112 requirement for compensa- 
tory rates. This recommendation raises two issues. Ought a rate imposed by a 
regulatory scheme be required to be compensatory? How would any imposed 
limit on the scope of offers work in practice? We consider that the interests 
of all participants in the transportation system are best served by the more 
equitable standard of commercial reasonableness. To enhance the integrity of 
the regulatory process, the current absolute FOA procedure needs modifica- 
tion permitting the arbitrator to set a more commercially reasonable rate 
than either party proposes. 

As market forces should govern transportation generally, the integ- 
rity of the regulatory process also requires that FOA not be applicable in 
transportation markets where competitive alternatives are available. We rec- 
ognize that shippers without effective competitive alternatives may need legal 
mechanisms to compete with shippers who do have a transport choice. How- 
ever, shippers with a transport choice ought not to be able to invoke a regu- 
latory process simply for bargaining purposes. 
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The present Agency FOA option of a public interest investigation is 
impractical for the resolution of rate disputes between particular shippers 
and carriers. Those who see one rate dispute as symptomatic of wider public 
issues are free to use the existing alternative of a complaint under section 35. 
The existing Agency investigation role under the FOA provisions should be 
replaced by an Agency role in determining whether effective competition is 
available to a shipper. 

Although the Agency should assume this role, to avoid delays for the 
shipper who in fact faces an uncompetitive market, proof of competitive mar- 
ket forces should rest with the carrier, with short procedural time limits. In 
demonstrating the existence of a competitive market, the carrier should be 
required to show that alternate carriers or modes are logistically practical as 
well as economically priced. 

To ensure certainty and encourage free bargaining, it is essential that 
the Agency publish and regularly update criteria for determining both what 
constitutes an effective competitive market and how a commercially reasona- 
ble rate may be determined. These criteria should be developed through 
extensive industry and public consultation. These criteria could include the 
rate offered by carriers for similar commodities in competitive transport 
markets. 

Published criteria would have the additional important advantages of 
minimizing successful judicial review of the FOA process. With clear criteria, 
arbitrators would have the comfort of knowing that their decisions could not 
be challenged as beyond their intended jurisdiction. We believe arbitrators 
should make use of their present right under section 49 (2) to draw on the 
technical expertise of the Agency. We are satisfied that, despite our recom- 
mendation that confidential contracts not be filed, the Agency would have 
access to ample statistical information to assist arbitrators. 

While appeal from the Agency’s decision would remain possible, the 
frequency of such Federal Court appeals could be reduced by tying shippers 
and carriers to their submitted positions and further reduced as a result of 
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the Agency’s published criteria for determining the existence of effective com- 
petition for the purpose of FOA applications. 

We believe any FOA process could not work with a compensatory 
rate requirement alone, because shippers would have an incentive to subject 
all carrier rate quotations to FOA, knowing that every commercial rate above 
cost would be reduced by the process. Further, with our recommended 
abandonment of compensatory rates in general, a compensatory rate test 
confined to FOAs would have the effect of penalizing captive shippers where 
their non-captive competitors may pay non-compensatory rates due to mar- 
ket pressure. For example, an isolated Canadian shipper may be captive to 
one carrier, while other Canadian shippers of the same product may have 
access to competitive transport services. While avoiding monopoly abuse, 
FOA should create as little market distortion as possible. We conclude that 
commercial reasonableness is a more equitable rate criterion for all parties. 


A PROCEDURAL FRAMEWORK 

1. As at present, the shipper would request an FOA from the Agency, on 
notice to the carrier. The shipper’s request would include general 
grounds for believing effective competition does not exist. The carrier 
would have a short time period to prove the existence of effective com- 
petition to the Agency. If the Agency determines competition exists, the 
FOA application is terminated. If the Agency finds effective competition 
does not exist, the FOA proceeds. 

2. If the Agency found inadequate competition, the arbitrator would pro- 
ceed to hear evidence and receive the final offers. If one offer is deter- 
mined to be commercially unreasonable, the arbitrator must accept the 
commercially reasonable offer. 


Orv 


If the arbitrator were satisfied that both offers were commercially rea- 
sonable, he would be required to choose one of the offers, as in the 
present scheme. 
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4. If both offers were to be determined commercially unreasonable, the 
arbitrator, with Agency technical assistance as necessary, would deter- 
mine and set a commercially reasonable rate. 

5. FOAs that continue through to an arbitrator’s decision should continue 
to be final without right of appeal. 


CONCLUSION 

We do not believe that our proposal would make the Agency more intrusive 
than at present. As we have concluded that a statutory right should not be 
used as a tool to impose uneconomic rates, it is appropriate that the Agency 
monitor access to FOA. Private arbitration of rate disputes remains available 
under general law, without resorting to the FOA process. As carriers and 
shippers become more interdependent in integrated logistics management, 
there will be systemic commercial incentives to bargain and settle disputes 
privately. The FOA process would remain available to protect the captive 
shipper. 
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ANNEX D 
OTHER PROPOSALS FOR CONSIDERATION 


NATIONAL TRANSPORTATION ACT, 1987 


Section or Part Comment 

| Amend the short title of the Act to read “National 
Transportation Act” by deleting the reference to 1987. 

4 Amend definition of “goods” to read “freight, rolling 


stock and mail.” 


PART I — NATIONAL TRANSPORTATION AGENCY 


6(1) The Agency should be a broadly representative body 
with constituent representation. 

18(2) The English “time” of deposit should be changed to 
date to correspond with the French text. 

20(5) Allow the taking of evidence in foreign parts in Agency 
hearings. 

25 Insert “visées 4 l'article 24’ before “devant” in the 
French version to correspond with the English. 

27 Provide for procedures which are informal and expedi- 


tious, that considerations of fairness be overriding, and 
that the Agency not be bound to adhere strictly to the 
rules of evidence. 

35(4) The English text should be brought into line with the 
French to clarify the limits on Agency power intended 
by Parliament. 

37(2) Correct the spelling of “jurisdiction.” 

38(3) This subsection should be a separate provision as it is 
not logically connected to 38(1) and (2). 
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4] Give the Agency the authority to make minor changes in 
orders without a full review of the decision. 
45 Clarify that the Agency may make its own determination 


as well as requiring a carrier to declare the proportions 
of intermodal rates applied to each mode of trans- 


portation. 

46 Amend section to provide for mediation of any trans- 
portation dispute under the Agency’s jurisdiction. 

47 Amend section to eliminate restrictions on arbitration 
of intermodal traffic. 

47(b) Repeal subsection (ii). 

65 Provide the Agency with the right to be heard in any 
court in which there are proceedings involving the 
Agency. 


PART IY — AIR TRANSPORTATION 


67 Define “publicly available” as including aircraft not 
owned by licensed carriers but used in air cargo ser- 
vices marketed to the public. 


67 Define “international licence” in accordance with new 
practices such as code-sharing. 

67 Correct French wording “actions” to reflect English 
wording “voting interests.” 

67(1) Include in the definition of “Canadian” mutual insur- 


ance companies recognized as “Canadian” under the 
Insurance Companies Act and investments of nonresi- 
dent life insurance companies operating in Canada 
which are made on behalf of their Canadian policy- 
holders. 

68(2) Amend the section to include all prescribed specialty 
air services now listed in Section 3 of the Air Transpor- 
tation Regulations. 
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70(1) 


at 


74 


76 


86(1) (d) 


86 


87 


90 
95 


Delete the words “order” in the English text and ‘“‘direc- 
tive” in the French text as they are unnecessary and 
imply different meanings. 

Amend section to prohibit unauthorized “wet leasing” 
that has the effect of circumventing the Canadian own- 
ership and control requirements. 

Amend section to allow for transfer of ownership in 
non-arm’s-length transactions to permit corporate re- 
structuring. 

Amend the section to eliminate the 120 days notice re- 
quirement in regions in the nondesignated area where 
competitive air service is available; reduce it to 30 days 
in other regions outside the designated area and in the 
designated area. 

Amend the section to require the Minister to defend the 
interests of Canadian carriers from discriminatory user 
fees and other practices by foreign air carriers and gov- 
ernments. 

Alternatively, add a new section similar to the current 
section 156, but applicable to air transportation ser- 
vices. 

Add a new section to provide for the involvement of the 
Agency in international organizations engaged in air 
service regulation where the Agency is a designated aer- 
onautical authority under section 86. 

Amend section to provide for Agency regulation of re- 
operation of services via “wet leases.” 

Amend as in section 74 above. 

Amend section as in section 74 above. 
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100(2) Amend section to exclude United States carriers from 
requirement to have an agent. 

102(3) Delete this provision since it is redundant in the face of 
section 28. 


PART IIT — RAILWAY TRANSPORTATION 
Division I 
Rail Freight 


110 Amend definition of “interchange” to include inter- 
switching rights between carriers operating on the same 
line of railway. 


117(1) Amend the section to shorten the effective period to 20 
days. 

131 Amend section to require disclosure of revenue division 
in all cases of joint carriage. 

143 Repeal this section in light of experience over the past 
five years. 

148 Amend the section to allow any interested party to apply 


for running rights. 

151 Expand to cover economic and operating disputes re- 
specting such matters as the interchanging of cars and 
the establishment of revenue divisions between federal 
and provincial railway companies. 


152 Amend section to include interswitching where two rail- 
way companies operate on the same line of rail. 
152 Amend to provide that an interchange occurs where the 


service of two rail companies connect, regardless of 
track ownership, including private sidings with the per- 
mission of the owner. 
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152(3) Amend the section to provide that no interswitching be 
permitted beyond the 30 kilometre limit, unless 
interswitching rates are based on commercial 
reasonableness. 

1526) Amend the section to allow for consideration of com- 
modity and equipment used and offer a more varied 
rate depending on the number of cars interswitched. 

154(7) Clarify track classifications and accord between the En- 
glish and French texts. 


Division II 


Railway Lines 


W572) Bring the French definition of “costs” into better corre- 
spondence with the English definition. 
157(4) Abandonment provisions should expressly apply to yard 


or spur trackage which provides access to interchanges 
for interswitching purposes. 

175(1) Amend to provide that the Minister of Transport may 
enter into an agreement for the payment of contribu- 
tions with any interested person or persons and to 
broaden the circumstances under which the contribu- 
tions may be made. 


PART V — NORTHERN MARINE RESUPPLY SERVICES 


Part V Give the Agency regulatory authority over Marine Atlan- 
tic with respect to rates, fares and service levels on oth- 
er services as well as North Sydney — Port Aux 
Basques. 
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PART VIII — GENERAL AND TRANSITIONAL PROVISIONS 
AND RELATED AND CONSEQUENTIAL AMENDMENTS 


Division I 


General and Transitional 


267(3) Correct the date in the French version to read “le 31 
mai” if the annual reviews are to be continued. 
269(2) (a) Amend to provide that subsection 269(1) does not pro- 


hibit the communication of information to the “Minis- 
ter’s agent or representative.” 

various Repeal unnecessary or transitional provisions: 109(1) 
to (3), 160(7), 171(6), 185(1), 186(2), 198, 200(2), 
266 and 272(9). 


MOTOR VEHICLE TRANSPORT ACT, 1987 


2(1) Define “owner operators” so that they are clearly iden- 
tified as independent contractors. 

ri Split the extraprovincial licence into two parts, specify- 
ing a right to international carriage and a right to inter- 
provincial carriage. 

MVTA Provide for the regulation of load brokers with uniform 
national standards. 

MVTA Remove all administrative duplication. Carriers should 
only have to deal with one administrative body for all 
matters related to interprovincial and international op- 
erations. 

MVTA, Part IV Provide for the service of summonses on carriers who 
reside outside of Canada. 


SHIPPING CONFERENCES EXEMPTION ACT, 1987 


AGE Amend the definition of “conference” to read “terms 
and/or conditions.” 


| 2) a 


2(1) 


20 


SCEA 


SCEA 


SCEA 


79 
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Amend the definition of “service contract” to permit a 
shipper to contract a stated proportion of his business 
to a conference as an alternative to a specified volume. 
Expand and clarify the nature of the information con- 
ferences must supply at meetings with designated ship- 
per groups. The merits of requiring audited financial 
data should be evaluated. 

Require conference lines to offer multimodal rates on 
an individual rather than a collective basis. 
Non-Vessel Operating Carriers should be required to 
file their tariffs with the Agency. 

Independent action on service contracts should be per- 
mitted. 


RAILWAY ACT 


Amend to eliminate the statutory subordination of rail- 
way company debt to statutory penalties due by the rail- 
way for noncompliance with the Act, for the purpose of 
facilitating conveyances to short line operators. 

This provision regarding the adoption of railway com- 
pany by-laws is outdated and should be modified to 
provide the powers now needed by railway companies. 
Increase penalties for contravention. 

Amend sections 291 and 292 of the Railway Act to 
treat VIA Rail as other carriers with respect to tariff fil- 
ings and more particularly to treat VIA as domestic air 
carriers outside the designated area. 
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NON-SPECIFIC SUBMISSIONS 
GENERAL 
NTA Provide for joint federal-provincial dispute-resolution 


panels where a province includes equivalent provisions 
in its own legislation. These panels should have author- 
ity to deal with all regulatory matters. 
Railway Safety Amend section 3 of the Guidelines on Apportionment of 
Act Costs of Grade Separations to require the allocation of 
costs in proportion to the benefit accruing to the rail- 
way company and the highway authority. 
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Alternate Dispute Resolution 
Methods of resolving disputes other than by litigation before courts, including 
negotiation, mediation and arbitration. 


ASK 

Available Seat Kilometres. A measurement of total passenger capacity calcu- 
lated by multiplying the total number of seats available for sale by the dis- 
tance flown, as measured in kilometres. 


BASA - Bilateral Air Service Agreement 

An international agreement between two countries permitting reciprocal 
access by national air carriers of each country to serve routes between them. 
BASAs vary widely in the types of permitted passenger routings and connec- 
tions between and beyond countries. 


Block Space 

The sale of tickets en bloc to a tour operator or another airline for part of 
the seating capacity on aircraft flying particular scheduled routes. The buyer 
of blocked space generally assumes the financial risk of unsold block space 
tickets. 


Cabotage 
Transport between two or more points in the same country, usually reserved 
for carriers of that country. 


Capital Cost Allowance 
Amounts of depreciation on the various assets of a business which are allow- 
able as deductions when calculating taxable income from a business under 
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the Income Tax Act (Canada). Capital cost allowances may differ from the 
depreciation, which may be considered reasonable for the various assets of a 
business, according to general accounting principles. 


Captive Shipper 
A shipper that has practical access to only one transport operator, usually a 
railway, for the carriage of its products. 


Chicago Convention 

This 1944 multilateral treaty confirmed the basic international law principle 
that a country has the right to forbid or restrict air carriers incorporated in 
other countries from carrying passengers or goods into, out of or within that 
country. As a result, countries have to negotiate access to individual interna- 
tional destinations under BASAs. The Chicago Convention also assumes the 
existence of national air carriers clearly identified with particular countries. 


CLR — Competitive Line Rate 

A shipper who is more than 30 kilometers from a rail interchange may 
apply to the National Transportation Agency to impose a freight rate on the 
local rail carrier for movement of the shipper’s cargo from the point of load- 
ing to an interchange with the connecting rail carrier. To apply for a CLR, 
the shipper must first obtain a rate from the connecting carrier for transport 
from the interchange to the final destination. 


Coasting Trade 
Carriage of goods and passengers by water between port facilities on 
Canada’s coastline. 


Code Sharing 


The agreed use by one air carrier of the designated alpha code of another air 
carrier. 
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COFC 
Abbreviation for Container On Flat Car. 


Compensatory Rate 

A railway rate which exceeds the variable cost of the movement of the 
goods. If a rate is claimed not to be compensatory, variable cost is deter- 
mined by the National Transportation Agency. 


Confidential Contract 

A binding written agreement between a shipper and a carrier or carriers 
establishing the rates and conditions of moving goods, which is to be kept 
confidential between the parties. 


Conveyance 

A term used in the NZA, 1987 for the transfer or lease of a railway line from 
one railway company to another. These transactions are subject to approval 
by the National Transportation Agency. 


CRS — Computer Reservation System 

A continuously updated computer database maintained at central data 
processing facilities that contains information about schedules, fares and seat 
availability of air carriers. These systems are offered by vendors, usually affili- 
ates of air carriers, to subscribers, such as travel agents, through computer 
networks. A CRS subscriber can make reservations, assign seats and issue 
tickets. 


Designation 

A formal communication from one country to another under a Bilateral Air 
Service Agreement, advising of the selection by one government of an air 
carrier or carriers to operate routes allowed under the BASA. 
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Equity Swap 
A reciprocal exchange between corporations of a shareholding interest in 
each other. 


ERR Program 

Abbreviation for Canada’s Economic Regulatory Reform program. One aspect 
of this program has been to reduce or eliminate the economic regulation of 
industries, such as transport, where such regulation is considered no longer 
necessary to meet public policy objectives. 


Extraprovincial Trucking 
Truck transport of goods from a point within a province to another point 
outside the province, either within or outside Canada. 


Factitious Destination 

To obtain a Competitive Line Rate, a shipper must first obtain a rate quota- 
tion from a connecting rail carrier which receives the cargo from the local 
rail carrier. Some shippers have requested rate quotations from connecting 
carriers for the movement of goods to a point less distant from the point of 
origin than the ultimate destination intended for such goods. Such a point is 
known as a factitious destination. 


Feeder 

An arrangement used by carriers to transport passengers or goods in smaller 
numbers or quantities from relatively low volume markets to larger points for 
onward carriage on higher volume transport routes. For example, a feeder 
can be a spoke in a Hub and Spoke distribution system. 


Fitness Test 
A criterion for entry into a regulated transport industry, in which an applicant 
for an operating licence is required to demonstrate compliance with safety 
and insurance standards. 
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FOA — Final Offer Arbitration 

An alternate dispute resolution technique in which the parties to a dis- 
pute agree or are required to submit confidential offers of terms to settle the 
dispute to an arbitrator, who is required to choose one of the offers and not 
allowed to develop any alternative compromise solution. The rationale for 
this technique is that the parties to the dispute have an incentive to make 
reasonable final offers to avoid the risk of the arbitrator’s selecting the 
adverse party’s less reasonable offer. 


For-hire Trucker 

A truck operator offering transport services as a common carrier to any per- 
son wishing to contract with that operator, as distinct from a private carrier, 
or a truck operator that has contracted to offer services dedicated to a 
restricted number of customers. 


Harmonize 

The process of different governments or countries standardizing or making 
laws, regulations and administrative procedures more compatible, for exam- 
ple, by agreeing to reciprocal recognition of standards or making laws uni- 
form or more similar. 


Hub and Spoke 

As used in the airline industry, this is a route network concept in which a 
central point (hub) is connected to outlying cities (spokes). Flights between 
outlying cities are not routed directly between those cities, but rather through 
the hub. The concept is also used in intermodal transport. 


Hybrid Offence 

A crime defined by statute permitting the Crown to choose to prosecute the 
offender either by the simplified summary procedure under the Criminal 
Code with lesser penalties, or the more formal indictment with greater pro- 
cedural rights for the accused and higher penalties. 
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Interchange 
A point where a railway line operated by one company connects to another 
company’s trackage, and where railcars can be positioned for 
interswitching. 


Interprovincial Undertaking 
A physical facility, such as a pipeline, which runs between provinces, or a 
business which provides transport services between two or more provinces. 


Interswitching 

The transfer between railway companies of railcars at an interchange. 
Under the NTA, 1987, local railway carriers are required to offer rates to 
move railcars to connecting rail carriers at an interchange within 30 
kilometres of the point of origin or destination of traffic. 


Level I Carrier 

A Statistics Canada reporting category for any Canadian air service that in 
each of the two years preceding that of the report, transported at least one 
million revenue passengers or at least 200,000 tonnes of revenue earning 
goods. 


LTL 
Abbreviation for less than truck load, where a shipper contracts for less than 
the entire cargo carrying space of a truck. 


Operating Ratio 
A standard of financial performance, being the measure of operating 
expenses as a percentage of operating revenue. An operating ratio of 100 
means that operating expenses equal operating revenues. 
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Precarriage 
In intermodal transport, the part of the carriage of goods between the ship- 
pers’ premises and the first port of loading. 


Public Interest Test 

The test of establishing that the public interest would or would not be served 
by a particular occurrence or circumstances, e.g., abandonment of a railway 
line. The public interest is defined to include the section 3 national transpor- 
tation policy and any Cabinet or Ministerial directives. 


Rail Plant 
The physical plant used by a railway operator, including track, bridges and 
tunnels, signalling systems, and yards. 


Reverse Onus Test 

The test to be met by a party objecting to the issuance of a licence (e.g., in 
extraprovincial trucking), on the grounds that granting the licence would be 
detrimental to the public interest. 


Running Rights 

Rights obtained by a railway, either through agreement or through applica- 
tion to the National Transportation Agency, to eae its trains over the 
property of another railway. 


Slots 
In air transport, the permission granted by a government authority to air 
carriers to use airspace for landing or taking off from an airport at particular 
times. 

In water transport, cargo carrying space on a ship constructed for 
carrying containers. Shippers contract for the use of slots in liner services 
through slot charters. 
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Straight Truck 
A truck whose engine, cab and load space are mounted on one chassis, as 
distinct from a tractor trailer rig. 


Summary Offence 

Criminal conduct which is required by statute to be prosecuted under simpli- 
fied procedures set out in the Criminal Code with lesser jail penalties and 
without the right to a jury. 


TEU 

Twenty foot equivalent unit. A unit of volume for measuring the carrying 
capacity of container ships or the amount of container cargo handled by 
ports. Although originally most shipping containers used in international 
ocean trade were twenty feet long, the introduction of other container lengths 
necessitated this common unit of measure. 


TL 
Abbreviation for truckload, where one shipper contracts for use of the entire 
truck cargo space. 


TOFC 
Abbreviation for Trailer On Flat Car. 


Tonne Kilometre 
An overall measurement of work performed, obtained by multiplying total 
tonnes of goods by the number of kilometres they are transported. 


Variable Cost 

The variable costs of a railway change with increases or decreases in traffic 
and include such expenses as train crews and fuel. Fixed costs do not vary 
with traffic and include such fixtures as tunnels. Several railway cost com- 
plexes are partly variable with traffic and partly fixed; e.g., track maintenance 
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costs increase with traffic, but some of these costs are incurred regardless of 
traffic levels. The variable costs of railway companies are determined by the 
National Transportation Agency. 


Yield 

A measurement of business financial performance. For airline operators, 
yield generally is the average revenue per revenue passenger kilometre or 
revenue tonne kilometre. 
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COMPETITION IN TRANSPORTATION 


Pre Gg OO Zao 6 


. +e Certified to be a true copy of a Minute of a Meeting of the Committee of the 
Privy Council, approved by His Excellency the Governor General 


onthe 31st day of January, 1992 


PRIVY COUNCIL 


The Committee of the Privy Council, on the 
recommendation of the Minister of Transport, 
(hereinafter the Minister) do appoint, pursuant to 


section 266 of the National Transportation Act, 1987, 
(hereinafter the Act) 


(1) Gilles Rivard, Quebec City, Quebec as 
Chairperson, and 


(2) John Gratwick, Halifax, Nova Scotia 
(3) Clay Gilson, Winnipeg, Manitoba 
(4) Frank Collins, Montreal, Quebec 


(5) Horst Sander, Prince George, British Columbia 
as Members 


to carry out and report in both official languages to 
the Minister on or before January 31, 1993, ona 
comprehensive review of the operation of the National 
Transportation Act, 1987, ‘the provisions of the Railway 
Act amended by the Act, the Shipping Conferences 
Exemption Act, the Motor Vehicle Transport Act, 1987 
and any other Act of Parliament. for which the Minister 
is responsible that pertains to the economic regulation 
of a mode of transportation. 


The Committee do further advise more 
particularly that the review be an assessment and 
consideration of the matters set out in 
subsections 266(2) and 266(3)(a) to (3) of the Act, 
attached hereto as Schedule A. a ne 
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PoCs. 1997176 


The Committee do further advise that: 


(a) pursuant to subsection 266(4) of the Act the 
persons appointed to carry out the review have, 
for the purposes of the review, the powers of 
commissioners under Part I of the Inquiries Act 
and may engage the services of experts, 
professionals and other staff deemed necessary for 
making the review at such rates of remuneration as 
the Treasury Board approves; and 


(b) the Chairperson is directed to submit the 
records and papers of the\review to the Minister 


of Transport, as soon as may be possible at the 
conclusion of the review. 


CERTIFIED TO BE A TRUE COPY - COPIE CERTIFIEE CONFORME 


COMPETITION IN TRANSPORTATION 


SCHEDULE A 


266. (2) The person or persons conducting the review 
shall assess the effect of the legislation referred to 
in subsection (1) on shippers, travellers and carriers 
and on trade, regions and their economic development 
and, where necessary or desirable, recommend amendments 
to 


(a) the national transportation policy set out in 
section 3; and 


(b) the legislation referred to-in 
subsection (1). 


(3) The following matters shall be considered in 
connection with any other matters dealt with by the 
review: 


(a) the overall effectiveness of the policy and 
Acts referred to in subsection (2) in achieving an 
economic, efficient and adequate network of viable 
and effective transportation services that are 
responsive to the needs of shippers and travellers 
with a minimum of government intervention; 


(b) the effect of confidential contracts for 
the transport of rail freight on shippers and 
on the efficiency of the rail transportation 

system in the various regions of Canada; 


(c) the advisability and necessity of having 
a compensatory rate requirement in respect of 
railway transportation; 


(d) the extent to which competitive access 
to railway transportation has been achieved 
by shippers in the various regions of Canada; 


(e) the impact of this Act on air service in 
the various regions of Canada, particularly 
on routes having low traffic volumes; 


(f) the advisability of retaining or 
modifying the special economic regulation 
applicable to northern and remote areas air 
services; 


(g) the adequacy and effectiveness of 
legislation referred to in subsection (1) 
that pertains to trucking as it affects 
shippers and carriers; 


(h) the need for retaining, modifying or 
terminating any or all of 


(i) the shipping conference practices that 


are exempt from the Competition Act, or 


(ii) the terms and conditions pertaining to 
the exemption referred to in 
subparagraph (i); 
(1) the effect on employment and management- 
labour relations; 
(j) the effect of sections 134 to 142 on the 


revenues, financial viability, capital 
investment and service levels of railway 


companies. 
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SUBMISSIONS 


A. Frame Contracting Ltd. 

Air Canada 

Air Transat 

Air Transport Association of Canada 

Alberta Intermodal Services Limited 

Alberta Wheat Pool 

Amalgamated Transit Union — 
Canadian Council 

Asia North America Eastbound Rate 
Agreement 

Association des Armateurs du Saint- 
Laurent Inc. 

Association des Propriétaires 
d’Autobus du Québec 

Association of International 
Automobile Manufacturers of 
Canada 

Atlantic Canada Opportunities Agency 

Atlantic Provinces Transportation 
Commission 

Auto Haulaway 


Board of Trade of Metropolitan 
Toronto 

British Columbia Trucking Association 

Brookville Transport Limited 

Brotherhood of Locomotive Engineers 

Brotherhood of Maintenance of Way 
Employees 

Burlington Northern Railroad 


Canada/Australia-New Zealand 
Association of Carriers 

Canada Grains Council 

Canada Ports Corporation 
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Canada Transpacific Stabilization 
Agreement 

Canada Westbound Rate Agreement 

Canadian Airlines International Ltd. 

Canadian Association of Railway 
Suppliers 

Canadian Atlantic Freight Secretariat 
Ltd. 

Canadian Brotherhood of Railway, 
Transport & General Workers 

Canadian Bus Association 

Canadian Cement Council 

Canadian Chamber of Commerce 

Canadian Chemical Producers’ 
Association 

Canadian Conference of Moving 
Organizations 

Canadian Disability Rights Council 

Canadian Fertilizer Institute 

Canadian Human Rights Commission 

Canadian Industrial Transportation 
League 

Canadian Labour Congress 

Canadian Life and Health Insurance 
Association 

Canadian Manufacturers’ Association 

Canadian National Millers Association 

Canadian National Railways 

Canadian Oilseed Processors 
Association 

Canadian Paraplegic Association 

Canadian Pulp and Paper Association 

Canadian Railway Labour Association 

Canadian Rehabilitation Council for 
the Disabled 

Canadian Shipowners Association 


COMPETITION 


Canadian Shippers’ Council 

Canadian Transport Lawyers’ 
Association 

Canadian Trucking Research Institute 

Canadian Trucking Association 

Canadian Union of Public Employees 
— Airline Division 

Canadian Wheat Board 

Canamera Foods 

Carrier Consulting Services Inc. 

CAW — Canada 

Central Western Railway Corporation 

Century Freight 

Chamber of Shipping of British 
Columbia 

Coal Association of Canada 

Coalition of Concerned Shippers 

Coalition of Provincial Organizations 
of the Handicapped 

Conseil Régional de Concertation et 
de Développement de la Gaspésie 
et des Iles-de-la-Madeleine 

Conseil Régional de Développement 
de l’Abitibi-Témiscamingue 

Consumer and Corporate Affairs — 
Bureau of Competition Policy 

Cooper Barging Service Limited 

Corporation of the County of Kent 

Council of Forest Industries of British 
Columbia 

Council of Maritime Affairs 

CP Rail 

CSX Transportation Inc. 


Department of Western Economic 
Diversification 
Ducks Unlimited Canada 


East Canada Caribbean Rate 
Association / East Canada South 
American Rate Agreement (ECSA) 


IN 
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TRANSPORTATION 


Essex County Federation of 
Agriculture 


Federation of Canadian Municipalities 
First Air 

Fletcher Challenge Canada 

Fording Coal Limited 


Gouvernement du Québec — Ministére 
des Transports 

Government of Alberta — Department 
of Transportation and Utilities 

Government of British Columbia — 
Department of Transportation and 
Highways 

Government of Manitoba — 
Department of Highways and 
Transportation 

Government of New Brunswick — 
Department of Transportation 

Government of Newfoundland and 
Labrador — Department of Works, 
Services and Transportation 

Government of Nova Scotia — 
Department of Transportation and 
Communications 

Government of Ontario — Ministry of 
Consumer and Commercial 
Relations 

Government of Ontario — Ministry of 
Transportation 

Government of Prince Edward Island 
— Department of Transportation 
and Public Works 

Government of Saskatchewan — 
Department of Highways and 
Transportation 

Government of the Northwest 
Territories — Department of 
Transportation 


SUBMISSIONS 


Government of the Yukon — 
Department of Community and 
Transportation Services 

Greater Charlottetown Area Chamber 
of Commerce (Transportation 
Committee) 


Halifax Board of Trade 

Halifax Port Corporation 

Halifax-Dartmouth Port Development 
Commission 


Imperial Oil 

Industry Advisory Group 

Inland Cement Limited 

Integrated Employment Consulting 
Services 

International Association of 
Machinists and Aerospace Workers 


Jetall 
Kent County Federation of Agriculture 


Lacaille, Georgette 
Lafarge Canada Inc. 
Luscar Limited 


Manalta Coal Ltd. 

Manitoba Pool Elevators 

Matheson, Rand H. 

Motor Carrier Commission, British 
Columbia 

Motor Vehicle Manufacturers’ 
Association 


National Transportation Agency of 
Canada 

Neptune Bulk Terminals (Canada) 
Limited 

NKK Corporation 


263 


Northern Transportation Company 
Limited 

Novacor Chemicals Ltd. 

Novacor Chemicals Ltd. (Methanol 
Division) 


Oceanex 

Ontario Corn Producers’ Association 

Ontario Grain and Feed Dealers 
Association 

Ontario Motor Coach Association 

Ontario Soybean Growers’ Marketing 
Board 

Ontario Wheat Producers’ Marketing 
Board 


PCS Sales 

Peacock’s Yukon Camps Ltd. 

Pertama-Tentar Inc. 

Prince Rupert Port Corporation 

Procter & Gamble 

Propane Gas Association of Canada 
Inc 


Railway Association of Canada 
Regional Municipality of Ottawa- 
Carleton 


Saskatchewan Wheat Pool 
Saskpower 

Sharwood and Company 

Shell Canada Products Limited 
Shipping Federation of Canada 
Société du Port de Québec 
Southern Rails Cooperative Limited 
St. Lawrence Seaway Authority 
Stephenville Chamber of Commerce 


Table de Concertation sur |’ Industrie 
Ferroviaire 
Teamsters Local No. 938 


COMPETITION IN TRANSPORTATION 


Thunder Bay Harbour Commission Via Rail Canada Inc. 
Topnotch Feeds Ltd. Ville de Montréal 
Transport 2000 Ontario Voyageur 
Trimac Transportation Services 
Limited W.G. Thompson & Sons Limited 
Western Canadian Shippers’ Coalition 
United Grain Growers Western Producer Car Group 
United Mine Workers of America Western Transportation Group — The 
United Transportation Union — Mining Association of Canada and 
Canada the Mining Association of British 
Columbia 
Vancouver Port Corporation Wheatley Elevators Limited 
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STAFF OF THE COMMISSION 


SENIOR OFFICERS 


Executive Director 
Warren E. Everson 


Legal Counsel Director of Research 
George Heinmiller Dr. John Heads 


Senior Advisor (Policy) Director Administration & Finance 
Norman Steinberg Sheila-Marie Cook 


Director of Consultations Commission Secretary 
Lucinda Boucher Brian McDougall 
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COMPETITION IN TRANSPORTATION 


OFFICE OF THE EXECUTIVE DIRECTOR 


EVERSON, Warren, Executive Director 
HANSEN, Cindy, Executive Secretary 


McDOUGALL, Brian, Commission Secretary 
MUSGROVE, Michele, Special Assistant 
FORGUES, Angele, Secretary 


Legal 


HEINMILLER, George, Legal Counsel 
McLEAN, Nancy, &xecutive Secretary 


Policy 


STEINBERG, Norman, Senior Advisor 
BERTHIAUME, Louise, Executive Secretary 


ADMINISTRATION AND FINANCE DIVISION 


COOK, Sheila-Marie, Director 
BURDICK, Liliane, Executive Secretary 


BRAY, Joe, Personnel Advisor 
DESJARDINS, Sonya, Receptionist and Personnel Assistant 
DOUCETTE, Robert, Logistics 
GUINDON, Josette, Secretary 
JOHNSTON McKILLOP, Pauline, Manager, Report Production 
LANGLOIS, Roch, Finance Clerk 
SCHRYER-BELAIR, Suzanne, Chief of Administrative Services 
TAILLEUR, Louise, Finance Officer 


Material Management 


BONIN, Paul, Chief of Material Management 
CHAPMAN, Suzanne, Clerk 
CYR, André, Messenger 
JOANISSE, Jacques, Messenger 
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Information Resource Centre 


WAKE, Leslie, Head of Information Resource Centre 
BLANEY, Neil, Computer Services 
COTE, Gil, Resource Centre Clerk 
DUBE, André, Resource Centre Clerk 
GRENIER, Jackie, Records Clerk 
HAWLEY, Carolyn, Library Clerk 
HEROLD, Richard, Librarian 


COMMUNICATIONS AND CONSULTATIONS DIVISION 


BOUCHER, Lucinda, Director 
MALONE, Sheilagh, Executive Secretary 


Consultations Secretariat 


CHAPMAN, Gordon, Associate Director 
DANIS, Richard, Consultations Analyst 
GATES, David, Consultations Analyst 
MENNIE, Johanne, Coordinator 
SHANE, Diane, Secretary 


RESEARCH DIVISION 


HEADS, John Dr., Director 
PALMER, Karen, &xecutive Secretary 


Research Coordinators 


CHAMPOUX, Michel, Rail Sector 
COWAN, John, Marine Sector 
RAY, Arvo, Multimodal Sector 
TAYLOR, Rod, Highway Carrier Transport Sector 
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CONSULTANTS AND CONTRACTORS 


ARCTURUS PRODUCTIONS LTD. 
CANADA COMMUNICATION GROUP — PRODUCTION PLANNING 
CLARKE AND ASSOCIATES 
CONSULTING AND AUDIT CANADA GROUP 
COOK, Michelle 
D’AVIGNON, Jacques 
FLUDE, Gregory 
GREENBERG, Howard 
GWYN ASSOCIATES — CONSULTANTS INC. 
HACKSTON, David 
J.R. HIRSHHORN & ASSOCIATES 
LIBRAXUS INC. 
LYKOS INTERNATIONAL INC. 
THE MERLIN GROUP 
MISSEN, Brenda 
NANCY ELLIS CALLIGRAPHY 
PHILLIPS, Alexander 
SHARPE, William 
SIMPSON GAGNIER AND ASSOCIATES, LTD. 
S & S SOFTWARE LTD. 
STUDNICKI-GIZBERT, Konrad 
T.K. GUSSMAN ASSOCIATES INC. 
TEMPLE SCOTT ASSOCIATES INC. 
TRADUNION INC. 
VERITAAQ TECHNOLOGY HOUSE INC. 
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